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In the name of Allah, and all praise is due to Allah. We
praise Him, seek His help and forgiveness, and we
seek refuge in Allah from the evil of our own selves.
Whomsoever Allah guides, none can misguide; and
whomsoever He leaves astray, none can guide. I bear
witness that there is no deity worthy of worship
except Allah, and I bear witness that Muhammad is
His servant and Messenger. He conveyed His Lord's
message and completed the conveyance. May Allah
send blessings and peace upon him #, his family, his
Companions (rAa), and those who follow his path until

the Day of Judgment.
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As for what follows:

There is no doubt that the noble Shari‘ah, with its
perfection and flexibility, enables its adherents to
address all new developments and find effective
solutions for all problems. Throughout history,
Muslims have faced situations and challenges that
necessitate applying the objectives (maqasid) and
principles (gqawa‘id) of the Shari‘ah to find such
solutions. This is not something new; it began during
the Caliphate of al-siddiq, who compiled the Qur'an
after it had been memorized in hearts and scattered
on palm stalks, stones, and pieces of parchment. Then
came the genius of the ummah and its 'Farooq' who
exercised ijtihad in various issues, such as when, due
to urban expansion, he assigned the responsibility of
paying blood money to ahl diwan (those in the same
registry) instead of it being borne by the male kin of

the offender. Undoubtedly, this principle remains the

[JAEX] LA‘
e&y\wg\ﬂ\aﬁﬂxgdi&y
Axalil) Jslall syl 5 laniosdl asen
Osalasall I Le g ccdIa il
Led Osaling sals Jlsal agd (a2
) 8 5 Ay il dalia Jlee) )
BIFRLENRRT R PRSP\ N LR BN
O pan (53 Bpanall A8DMA 4 [
L ey sl 8 U siae IS o) an
sla ?3 c&lﬁj\j ealalll g ccaal) ‘;
Sae @ Led a5 AaYI S Re

Lo il g i Jilse (8 SgiaY)
dal e Gl Jan ol yaal) s
Slaae Al il o axy o) gl
Lo oY Y o cuy Yy il
Baaiall dag il o) @ Gl j Lag (S
Clantiall JS dadleal 488 s gl e
Ol Bty Ly ¢Sy e IS 8
el mllias 3iag

b lias ) Al el ) o

Y Asbay) f s e Gy G A
Al CwilS ()5 A el e aas
Ol 138 5 claaie (ol Al L] (g Ll

4 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024




BT @ gl e 0,315 wilgally JIgal s
Gall daing dolgall 38 Oladas 2o ]

de\ ‘dl> )

same now, and the principles of the Shari‘ah derived
from the two sources of revelation are still sufficient to
address all new developments at any time and place,
preserving the religion and securing the interests of
Muslims.

The immense changes that have occurred in the last
two centuries of human history are undeniable. While
technological advancements have been their driving
force, they have not been limited to that. This is not
unprecedented in human history; technological
developments have always impacted other aspects of
life—economic, political, social, moral, and even
religious.

Among these undeniable changes is the impact of
mechanization and automation on creating job
opportunities for women that were not available in the
past, when agriculture, herding, various crafts, and
industries required physical strength that women often
lacked. Moreover, traveling and journeying involved
dangers well-known to all. The scarcity of suitable jobs
for them was not a conspiracy by so-called patriarchal
societies, nor is the availability of such jobs today
merely a result of liberation philosophies or feminist
movements.

This reality has encouraged many women to work
outside their homes to achieve a measure of economic
independence and other understandable aspirations.
Islam does not prohibit a woman from working outside
her home, provided it is appropriate and does not
compromise her modesty or dignity. The Prophet &
permitted Jabir's aunt to go out of her house for work
and said: "Yes, go and cultivate your palm trees, for
perhaps you will give in charity or do something
good." Working outside the home involves mingling

with men, as she would not find her palm trees on her
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own. However, it is undeniable that most of the
female Companions (rAa) were, in today's terms,
"housewives," primarily concerned with their
husbands, children, and homes. Even though Islam
permitted women to attend Friday and congregational
prayers, and the best women of this ummah used to
frequent the mosques to seek goodness and
knowledge, it did not make these obligatory for them,
nor did it urge them to attend, considering their duties
at home.

A woman working outside her home is not the default,
even though it is permissible. Making it the default or
expected role for every woman in the family has led to
enormous harms, according to many wise people:
increased rates of divorce, family disintegration,
neglect of children leading to numerous psychological
and behavioral issues, and poor academic
achievement. It has also resulted in the neglect of the
elderly, the spread of diseases such as obesity, heart
disease, and hypertension due to significant changes
in diet and dependence on fast food.

The English thinker Samuel Smiles was among the
strongest advocates for women's rights, yet he
understood the dangers of depriving her home of her
presence and her of it. The eminent scholar Mustafa
al-Siba‘m (rA) mentioned in his book "The Woman
Between Figh and Law": "The English eminent scholar
Samuel Smiles, a pillar of the English Renaissance,
said: ‘The system that mandates women’s work in
factories, no matter how much wealth it brings to the
country, has destroyed the foundation of home life. It
has attacked the structure of the home, dismantled

the pillars of the family, and torn apart social bonds.
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By taking the wife away from her husband and the
children from their relatives, it results in nothing but
the degradation of women’s morals. A woman’s true
function is to carry out household duties such as
arranging her home, raising her children, and
managing the household economy, but factories strip
her of all these duties, so that homes are no longer
homes, marital love is extinguished, and a woman
ceases to be the sweet, loving companion of the man.
Instead, she becomes his colleague in work and
hardship, exposed to influences that often erase the
intellectual and moral modesty upon which virtue

depends.’2

We do not possess the Shari‘ah evidence to prevent a
Muslim woman from suitable work outside her home,
and there may be societal needs for some women to
work, and many women may need this work. But we
want the homes of Muslims not to be destroyed, and
we want to say to a Muslim woman who has a
husband that it is her right to stay at home and be
supported by her husband, and it is her duty to
prioritize the family's interests and the children’s
needs over her professional ambitions.

But how can we convince the majority of women of
this if we tell a woman who married her colleague at
work, and after bearing one or two children needed to
work part-time to care for them or leave her job, and
then thirty years later, her husband divorced her,
gave her only her delayed sadaq (marriage gift) and
her waiting period maintenance: "You have nothing

more than this, and if you seek half of his savings
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2 Al-Mar’ah bayna al-Figh wa-al-Qanin, Mustafa ibn Husni al-Siba‘T, 198. I wasn't able to locate the exact
original quotation. If it cannot be directly traced to Samuel Smiles, it is nonetheless endorsed by the

eminent scholar Mustafa al-Siba‘.
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from the secular courts, then you have forsaken the
judgment of Allah, with all that this entails"? She is
now weak, her bones are frail, and she has saved
nothing. Perhaps she compares herself to her
colleague who remained at work and gained financial
independence, protecting her from need and
maintaining her dignity. In times past, they would
return to their families; can they do so now, even in
Muslim lands? How can we expect her daughter,
niece, or neighbor to be enthusiastic about repeating
her experience? But if we always judge that she
should receive half of the man's savings after
marriage, will we change the rest of the rulings, or
require the man to bear that and still maintain all
financial obligations, including her support as their
children's caretaker?

On the other hand, we are certainly aware that,
without evidence prohibiting women from work, many
Muslim women, if not most, will take on roles other
than those of wife and mother. How, then, can the
Shari‘ah, with its precise and flexible legal structure,
accommodate these changes while preserving its
objectives concerning the family, which is the basic
unit of social structure and its smallest building block?
The collapse of the family institution portends the
collapse of society. For the Muslim family in non-
Muslim countries, this importance is even greater; the
surrounding society does not nurture religious feelings
in children and may even combat them at times, and
this applies to religion in general, but especially to
Islam. Additionally, a sound Muslim family resisting
challenges that threaten the family system as a whole
in these societies can be one of the most effective
means of inviting non-Muslims to Islam.

Therefore, I am discussing in this paper, submitted to
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the Conference of the Assembly of Muslim Jurists of
America (AMJA), the change of conditions and

customs and its impact on fatwa in family law, with

applications in giwamah and compensation for divorce.

The elements of this topic are:

First Section: The Change in Fatwa

First Subtopic: The Meaning of Fatwa Change
Second Subtopic: The Evidence for the Change in
Fatwa

Third Subtopic: The Guidelines for Changing Fatwa
Fourth Subtopic: The Change in Fatwa in Family Law
Second Section: The Change in Fatwa Regarding
Mut'ah (consolatory gift/compensation)

First Subtopic: The Ruling of Divorce—Is the Default
Prohibition or Permissibility?

Second Subtopic: The Ruling of Mut‘ah for the
Divorced Woman Who Was Consummated With
Third Subtopic: The Amount of Mut'ah

Fourth Subtopic: The Impact of Changing Conditions
and Customs on the Rulings of Mut'ah

Third Section: The Change of Conditions and the
Concept of Qiwamah

First Subtopic: Change of Conditions

Second Subtopic: The Concept of Qiwamah and Its
Rulings

Third Subtopic: The Impact of Changing Conditions
and Customs on the Rulings of Qiwamah

Conclusion and Recommendations

sl a5 oY) Gl

First Section: The Change in Fatwa

In the beginning of this paper, it is essential to
address the fundamental principle upon which it is

based: the permissibility, and indeed the necessity, of
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fatwa changing in response to changing realities.
This issue is among the most complex, and, like many
others, it has been subject to considerable excesses.
Some have taken it to extremes, using it as a pretext
to alter or even distort the religion. On the other
hand, there are those who approach it with suspicion,
especially due to the abuses committed in its name,
and therefore reject and deny it altogether.

In the following pages, I will begin by clarifying the
legitimacy, and even the necessity, of this principle.
Then, I will address the guidelines that prevent its
misuse or exploitation as a means of distorting the
religion. Finally, I will discuss the change of fatwa

specifically in the context of family law.
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First Subtopic: The Meaning of the Change in Fatwa

Definition of Fatwa:

Fatwa: It is the communication of Allah's ruling by
way of information concerning various matters and
incidents. As for qada’: it is the communication of
Allah's ruling by way of obligation in judgments
between disputants.3 Thus, fatwa is not binding,
unlike gada’, which is broader in this regard as it
involves communication that necessitates
enforcement. However, fatwa is broader in many
other aspects: it is a pronouncement that addresses a
vast audience and pertains to the domains of

transactions, worship, and even beliefs.
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Some of our scholars have stated — as will be
mentioned later — that rulings remain fixed and

cannot change, while others have argued that rulings
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3 See Al-Furig, al-Qarafi, 4:117; Fatawa al-Subki, al-Subki, 2:544; Hashiyat al-Dusigi, al-Duslqi, 4:157; Al-

Mawsu‘ah al-Fighiyyah, Ministry of Awgaf in Kuwait, 32:21.
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can change. In the following pages, I will demonstrate
that their disagreement pertains to terminology, not
concepts. I will also clarify that what we mean by
change is the change of fatwa, not the change of the
sharT ruling as defined by the usuli scholars. This is
because the shar1 ruling, as the usili scholars define

, is Allah's address related to the actions of the
legally accountable, whether by way of demand,
choice, or declaration.5 The fugaha’ define it as the
effect of Allah's address concerning the actions of the
legally accountable in these ways.6 According to the
usalt definition, such rulings cannot be imagined to
change after the cessation of revelation. Similarly,
they do
not change, for every divine address has a fixed effect

according to the correct view of the fugaha’,

on the specific incident, whether the jurist perceives it
or not. However, the fatwa is the mufti’s
communication of what he believes to be Allah's ruling

in a specific issue or situation.7
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The mufti’s task involves deriving, refining, and
ascertaining the manat—the ratio legis or the effective

cause of the law, 11 the last of which entails applying
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5 See Al-Mahsll, al-Razi, 1:107; Sharh al-Talwih, al-Taftazani, 1:25; Al-Mawsii‘ah al-Fighiyyah, 18:66.
6 See Sharh al-Talwih, al-Taftazani, 1:25; Al-Tahbir Sharh al-Tahrir, al-Mardawi, 2:790; Al-Mawsi ah al-

Fighiyyah, 18:66.
7 See Al-Furug, al-Qarafi, 4:117
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11 Takhrij al-Manat is the process of identifying the effective cause (‘illah) of a ruling. This occurs when a
suitable description is linked to a specific ruling in the texts of the Shari‘ah. For example, it is said that

intoxication (iskar) is the ‘illah (cause) for the prohibition.

Tangih al-Manat involves eliminating any aspects that do not qualify as effective causes while adding those that
do. For instance, in the hadith of the Bedouin who had intercourse with his wife during the day in Ramadan,
the fact that he was a Bedouin is not relevant to the ruling, so such a description and other similar
characteristics are disregarded. The effective cause confirmed here is the act of intercourse during the day in
Ramadan. Whether eating and drinking should also be added to this is a matter of disagreement.

Tahqiq al-Manat is applying the identified cause to specific instances in reality. For example, theft is the manat

(cause) that necessitates the hand-cuttin

punishment, so the jurist exercises ijtihad to determine whether

this cause exists in the case of a grave robber (nabbash) Alternatively, the jurist might strive to apply a
?eneral principle to a specific case, such as determining the amount of maintenance for a child or wife. The
rst example is more approprlately termed tahqiq al-manat, while the second is closer to applying the texts
to their specific instances, although some consider it a form of tahqgiq al-manat.
See Mudhakkirah fi Usdl al- F|qh ‘ald Rawdat al-Nazir, Muhammad al-Amin al-Shangqiti, 292-293.
17 H_);d\@dc ‘J&Y\usﬂj‘um}l\ \Muldm&)d\uaw‘_gumém\_wuumju)ﬂ;u ‘ﬁiﬂ\dc C‘N‘J’ALL‘AHC"’)S

11 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024



BT @ gl e 0,315 wilgally JIgal s
Gall daing dolgall 38 Oladas 2o ]

de\ ‘dl> )

the specific ruling to the relevant situation. For
instance, ‘Umar (rAa) knew that part of Allah's ruling
was to give to those whose hearts are to be reconciled
(al-mu’allafah qulibuhum). Yet, he stopped giving to
certain people (non-Muslims) who had previously
received from this share, as he saw that the Muslims
no longer needed to reconcile them since Allah had
elevated and established His religion. Thus, he did not
change the ruling; he merely determined that its
manat was not realized in the new context and
changed the fatwa accordingly. Therefore, what was
given yesterday is no longer given today. If Muslims
need to reconcile hearts again in the future, Allah's
ruling remains unchanged.

However, claiming that the shar'1 rulings themselves,
in their technical sense as understood by the usdll
scholars, can change has no basis or evidence. Some
have used this terminology intending to mean the
fatwa, as stated in the Majallah al-Ahkam al-‘Adliyyah,
which says, “It is not denied that rulings change with
the change of times,”12 a legal maxim derived from
the fifth fundamental principle: “*Custom is
authoritative.” When it is clear that those who speak
of changing rulings mean the change of fatwa or
rulings in the terminology of Figh scholars — albeit
with some license — which the usuli scholars define as
the effect of the ruling, or the ruling in its linguistic

sense, which includes the ruling of the jurist (i.e., his
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12 See Durar al-Hukkam Sharh Majallat al-Ahkam, ‘All Haydar, 1:47, Article no. 39.

18(T9) ad sl ((£V/V) Las e ‘e\S;\JlducyelS;J\ B3N )Lul

19 Y Galiy e Hall JSalld 4y yaall S G ).\;jm)udlﬁ.d\‘_gt\au\;,ﬂ\é,_ﬂ}@g\}h
AL Aggal) 3 (uld il gall CODEA) 2o HlSAT) \_u\_\;lu.a\_m.USag;); O plels, 78 e Conall Jal. m;dl;ﬂl@ha&d)ﬁm&l&lmu}&‘da
\_slm\}d\ulu).\;\llwmljm)ﬂ_g\&ﬂl (JA_UASQJ.\XS.\.“JMJLQ_\)ALunl.ué.“;l&;ua)ﬂ_ﬂéh\(u‘dm“___ic&J‘A}At)‘muyuw\\_}mlg
(YATSYAE/Y) Ll el sall "L@.\h:-u(&usc)u el ) sale (€ caen alis),

20000 /Y) el Soall s 753 e Ukl Apdla DI "d) a5 cJlae oSall i bl ana, - ) Aol J6

L\ﬂ\uumg_dmuhwi)]\uusdu e e

12 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024



BT @ gl e 0,315 wilgally JIgal s Bl @il o
Gall daing dolgall 38 Oladas 2o ]

fatwa) or those rulings that derive from custom, ela laa G Gy BIENY, JAJ § el
usage, and public interest, or rulings that vary with a3 @l G Y ol 98B dena 4y
the surrounding circumstances. When this distinction |5a0 ) Cun ‘{é' A "’.L’SM d“\ ‘J‘U‘ ;
Oe Qs B agilan )y pa lal )

&3‘5(‘.\%‘9 cu;ﬁua@gde&‘
terminology, especially since this terminology has Y Xu\ e eJi 1wl = 5 0 Osusa
been used by notable scholars such as al-Shatibr13 a5 «sﬂ"’ JE S 18 ?6-‘3“'
"A.\)\ UJJ L}AL}L}J‘ ‘LG_IL\AJJ?“JLIA‘

8B Qs o 05 [3105050)

is made, it can be said that there is no dispute in

and others. The explanation for this usage, then, is
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elements.
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We are certain that the ruling, in its ustli meaning,

change, 14 and who has the authority to change it?
Would this not be tantamount to abrogation? And
does anyone have the authority to abrogate anything
that was brought by Muhammad #? Would this not be
equivalent to the distortion of the People of the Book,
who claimed that their rabbis and monks could change
their religious rulings as they saw fit, claiming divine
support for their actions? Did Allah not rebuke them
for this in His words: "They have taken their rabbis
and monks as lords besides Allah" [al-Tawbah:
31]? The Messenger of Allah & clarified to ‘Adiyy ibn
Hatim (rAa) that this was due to their following them
in making the lawful unlawful and the unlawful
lawful.15

13 He said: “... For example, uncovering the head differs in practice according to the regions; it is considered
inappropriate for people of honor ﬁmuru’ah) in the Eastern lands but not considered inappropriate in the
Western lands. Thus, the sharT ruling differs accordingly — it would impair one's integrity (‘adalah) among
the people of the East, but not among the people of the West... Know that what has been mentioned here
concerning the difference in rulings due to the change in customs is not, in reality, a difference in the
original Divine address (khitab). This is because the Shari‘ah is established as something permanent and
eternal. Even if the world were to continue indefinitely, and accountability likewise, there would be no need
for any addition to the Shari‘ah. The meaning of the difference is that when customs change, each custom
reverts to its original shar'l principle that governs it.” Al-Muwafagat, al-Shatibi, 2:284-286.

14 Al-‘Allamah al-‘Attar (rA) said: “The change of a ruling is impossible because it is the divine address (khitab)
of Allah.” See Hashiyat al- ‘Attar ‘ala Sharh Jalal al-Din al-Mahalli, 1:161.

15 See Sunan al-Bayhaqri al-Kubra, Kitab Adab al- Qadl Bab Ma Yaqdl bihi al-Qadi, 10:116.
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Is this not exactly what the Prophet & prohibited
when he said: “Whoever introduces into this matter of

ours something that is not of it, it is rejected”?16

We have learned, therefore, that the shar‘1 rulings do
not change or alter, but the fatwa of the mufti, which
involves selecting the most appropriate ruling for a
given situation, may change. This is because the
ascertainment of the presence of the ratio legis in
individual applications (tahqiq al-manat) is a form of
ijtihad that does not cease until the end of the world,
as al-Shatib1 (rA) stated: “Ijtihad is of two types: one
that cannot end until the end of accountability, which
will be at the Hour, and another that can end before
the world’s end. The first is ijtihad related to
determining the proper application, which the ummah
unanimously accepts. Its meaning is that the ruling is
established by its shar basis, but consideration
remains in identifying its specific application.”23

A specific reality may be suitable for different rulings
in different respects, so the mujtahid selects the most
appropriate one. Two fundamental principles or rulings
may apply, and the judge will relate it to the one
closer in meaning and form, with meaning given
precedence in cases of conflict, as an act of juristic

preference (istihsan).
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To illustrate, some scholars understood from the
hadith of Ibn ‘Abbas concerning ‘Umar’s (rAa)
implementation of three divorces as three that he saw

people had begun to repeatedly issue three divorces,
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16 See sahih al-Bukhari, Kitab al-sulh, Bab Idha IstalahT ‘ald sulh Jawr fa-al-sulh Marddd, 2:959; Sahih Muslim,
Kitab al-Agdiyah, Bab Naqd al-Ahkam al-Batilah wa-Radd al-Muhdathat, 3:1343.

23 Al-Muwafaqat, al-Shatibi, 4:64-65.
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which is forbidden. As a ruler, he wanted to penalize
them for this by enforcing three divorces as three.
History does not record any significant harm resulting
from this during his time. However, over time, and
with changing circumstances, the problem of tahlil
(marrying and divorcing a woman so she can remarry
her former husband) spread due to people’s
carelessness and hastiness in uttering divorce. Thus,
the Imams Ibn Taymiyyah and Ibn al-Qayyim (may
Allah have mercy on them both) observed this state of
affairs and concluded that the best solution for
people's current conditions was to revert to the
original rule and consider three divorces as one. Ibn
al-Qayyim (rA) remarked on this reality:

“A section [on the reason for the change in fatwa due
to changing times and conditions]: If this is
understood, then this issue [of counting three divorces
as three] is among those for which the fatwa changed
according to the times, as you have seen, based on
what the Companions considered to be beneficial.
They saw that the harm of people repeatedly
pronouncing three divorces could only be averted by
enforcing them. They deemed that the benefit of
enforcement outweighed the harm of occurrence.
However, the door of tahlil, which the Messenger of
Allah & cursed its doer, was not open at all. Rather,
they were the most severe of people in prohibiting it,
and ‘Umar threatened to stone its perpetrator, while
they were knowledgeable about permissible and
impermissible divorces. As for in these times, when
private parts have complained to their Lord about the

harm of tahlil and the repugnant actions committed by
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those who practice it — actions that are, at the very
least, a blemish, if not total blindness in the eyes of
religion and a thorn in the throats of believers,
reprehensible enough to make the enemies of Islam
gloat and prevent many who wish to enter the faith
from doing so — so extensive that words cannot
describe them, nor can books encompass them;
believers all consider these actions to be among the
ugliest of misdeeds and greatest of scandals. They
have overturned the very form of the religion,
changed its name, and drenched the divorced woman
with the filth of tahlil.”25

Our intent in citing this passage is not to address
whether three divorces count as one or three, as this
issue itself would require volumes to determine the
preponderant opinion.26 Nor is it our intention to
present this particular matter as the most appropriate
example for our discussion, for it is itself a subject of
dispute. However, any fair-minded person who
considers the words of Imam Ibn al-Qayyim (rA) will
perceive the understanding of a jurist who recognizes
that the Shari‘ah of Allah is based on achieving benefit
(maslahah). He also takes into account the perspective
of non-Muslims toward Islam and the aversion some
may have toward entering the faith due to the

widespread problem of tahlil among Muslims.
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We conclude this section with the statement of Imam
al-Shatibi (rA) in "Al-Muwafaqat": "The difference in
rulings when customs change is, in reality, not a

difference in the original legal address because the
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25 I'lam al-Muwaggqi in, Ibn al-Qayyim, 3:40.

26 For more, see ‘Allamah Ibn al-Qayyim's discussion in Zad al-Ma ‘ad, chapter on the ruling of the Prophet #
regarding someone who pronounces three divorces in a single statement, 5:241. To see the opinion of his
opponents, refer to Muhammad al-Amin al-Shanqiti's discussion in Adw&’ al-Bayan under the commentary of
the verse: gldl & id 5l chsdaa s (5 33T, . {[Al-Bagarah: 229], 1:104.

16 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024



BT (8 sl e 0,30y Wlsally Jlg=Y i el @l
Gall daing dolgall 38 Oladas 2o ]
Shari'ah is established as something eternal and e AL g al A sl ol el

perpetual. Even if the world were to endure endlessly,
and accountability continued likewise, there would be
no need for an addition in the Shari‘ah. The meaning
of the difference is that when customs change, each
custom reverts to its original Shari‘ah principle that
governs it... Thus, the rulings remain fixed and follow
their causes wherever they exist, without

exception."29
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Second Subtopic: The Evidence for the Change in Fatwa

The change of fatwa is not an new matter. In fact, it is
the Messenger of Allah &, who taught us analogy
(qgiyas) and other principles, who guided us to this
matter through his words and actions #. It is narrated
from ‘Abdullah ibn Waqid: "The Messenger of Allah #
forbade the eating of sacrificial meat after three days.
‘Abdullah ibn Ab1 Bakr mentioned this to ‘Amrah, and
she said, 'He is right. I heard ‘A’ishah say: 'A group of

people from the Bedouins came to Medina at the time

"Store for three days, then give in charity what
remains." Later, they said, "O Messenger of Allah,
people make water-skins and melt fat from their
sacrifices." He asked, "What is this?" They replied,
"You have forbidden the eating of sacrificial meat after
three days." He said, "I only forbade you from doing
so because of the influx of people, so eat, store, and

give in charity."'"31
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29 Al-Muwafagat, al-Shatibi, 2:217.
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31 sahih Muslim, Kitab al-Adahi, Bab Bayan Ma Kana min al-Nahy ‘an Akl Luhim al-Adahi ba‘da Thalath fi Awwal

al-Islam wa- Bayan Naskhihi wa- Ibahatihi ild Matd Sha’, 3:1561.
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May my father and mother be sacrificed for him, he
left no good except that he guided us to it through his
words, actions, or both. The Caliphs and pious
predecessors followed his path #. Among the
examples of the change in fatwa by them are:

e The decision by the Commander of the Faithful,
‘Umar (rAa), to withhold the share of those
whose hearts were to be reconciled when he
saw that Allah had granted the Muslims power
and dignity during his blessed caliphate. He
also abolished the exile punishment for the
adulterer, fearing it might lead them to the
abode of disbelief. He suspended the
punishment of theft during the year of famine
and made the blood money (diyah) a
responsibility of the people listed in the state
registry (ahl al-diwan) instead of the male kin
(‘aqilah).

e The command of the Commander of the Faithful,
‘Uthman (rAa), to collect and sell stray camels
and keep their price for their owners, contrary
to the original prohibition on taking possession
of stray animals. He made this ruling after
observing the corruption of people's morals
and changes in their behavior.

e The ruling of the Commander of the Faithful, ‘Al
(rAa), to hold the craftsman liable after his
hand was originally considered trustworthy, in
order to protect the client from the
transgressions of some craftsmen, recognizing
that people's affairs would not be rectified
except by this.

e It was commonly held by most of the Salaf that
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charging a fee for teaching the Qur'an was
forbidden. However, later scholars permitted it
due to fear of the Qur'an being neglected when
there were few volunteers for teaching.
There are many examples of this matter that cannot
be fully encompassed in this discussion.
Statements from Scholars on the Change of
Fatwa
Now, here are some quotations from scholars that
demonstrate their consensus—despite their varied
madhhabs—on the principle of changing fatwa:
Shaykh ‘Ala’ al-Din al-Haskafi (rA) said at the
beginning of his commentary on "Al-Tanwir": "As for
us [i.e., the later Hanafis], we must follow what they
have deemed preferable and authenticated, just as if
they had given a fatwa in their lifetime. If you say that
they mention views without preference and differ in
authentication, I say: They [the later scholars] acted
as they did, taking into consideration changes in
customs, people’s conditions, what is most
convenient, the prevailing practices, and what is
strong in its reasoning. Reality is never devoid of
someone who distinguishes these matters correctly,
not based on assumption. And those who cannot
distinguish should refer to those who can, to clear
themselves of liability."32
It is stated in "Durar al-Hukkam": "The later jurists
permitted earning fees in certain devotional matters
[like teaching the Qur'an], unlike the early scholars
who prohibited it. This was because, in ancient times,
students would reward their teachers without any

condition, acting on the verse, 'Is the reward for
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good [anything] but good?' [al-Rahman: 60]. 42", gl

However, that practice has ceased today, and those plSal) 8"t 4 - Gﬁbﬂ‘ }M’
) gall i, sl e 35540

who memorize the Qur'an are occupied with their
livelihoods, and few teach it voluntarily. If they did not
open the door to teaching for a fee, the Qur'an would
be lost. Therefore, they gave a fatwa permitting it,
deeming it a good thing, and said: 'Rulings may differ
with the change of times'. (al-Zayla'T): The consensus
among our three Imams—Abu Hanifah, Abid Ydsuf, and
Muhammad—is that earning fees for acts of worship is
invalid. However, later scholars among those qualified
for derivation and preference gave a fatwa for its
permissibility for teaching the Qur'an out of necessity.
There were stipends for teachers from the public
treasury which have ceased; if earning fees and taking
wages were not deemed valid, the Qur'an would be
lost, and with it, religion would be endangered due to
the teachers' need to earn a living. Later scholars also
gave a fatwa for its permissibility for calling to prayer
and leading prayers, as these are among the symbols
of religion, and they allowed fees for these out of
necessity as well. This is what the later scholars,
following AblU Hanifah and his companions, ruled,
knowing that if Abl Hanifah and his companions were
in their era, they would have ruled the same and
retracted their earlier views."33

Imam Ibn ‘Abidin (rA) wrote his book "Nashr al-‘Urf fi
Bina’ Ba‘d al-Ahkam ‘ala al-'Urf" to explain the
differences between the early and later scholars due
to changes in conditions and times.

Ibn Farhdn (rA) said: "Applying these rulings that are
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based on customs, when those customs change,

Rather, everything in the Shari*ah that follows
customs changes with the change of those customs to
what the renewed customs require, and this is not a
renewal of ijtihad by those who are not qualified for it,
nor does it require the qualifications of ijtihad. It is a
principle on which scholars have exercised ijtihad and
agreed, and we follow them in this without requiring
new ijtihad."34
Al-Qarafi (rA) said:
those customs and change when they change, so
consider that."35

"Rulings based on customs follow

It is reported about Imam Ibn Abi Zayd al-Qayrawani
(rA), the author of the famous "Risalah" in Maliki figh,
that a wall collapsed in his house, and he feared for
his safety from some groups. He acquired a guard dog
and kept it in his house. When it was said to him,
"Malik disliked this," he replied, "If Malik were in your
time, he would have acquired a fierce lion!"36

The later Shafi‘l scholars considered the customary
intent in oaths and transactions, unlike the earlier
scholars who relied on the literal meaning. Their
fatwas differed between Khurasanis and others due to
differences in custom, and their fatwas also differed
between earlier and later scholars. It can also be said
that the differences in customs and conditions among
the Islamic regions were reasons for Imam al-Shafi‘l
(rA) to renew his school of thought.

Ibn al-Qayyim (rA) said: "I say: Likewise, the immoral
person, unless he is openly sinful or calls to his

innovation, then the ruling regarding seeking his fatwa

contradicts consensus and shows ignorance in religion.
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34 Tabsirat al-Hukkam, 1Ibn Farhin, 2:75
35 Al-Furig, al-Qarafi, 3:27.

36 al-Fawa CL/h al-Dawani ‘ala Risalat Ibn Abi Zayd al-Qayrawani, al-Nafrawi, 2:344.
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is like that of leading prayers and giving testimony.
This differs according to place, time, ability, and
inability; what is obligatory is one thing, and what is
happening is another. The true jurist is the one who
reconciles the reality with the obligation and
implements the obligation according to his ability, not
the one who creates enmity between the obligation
and the reality. Every era has its rulings, and people
resemble their times more than they resemble their
forefathers. When immorality prevails and dominates
the people of the land, if the leadership, testimony,
rulings, and fatwas of the immoral were prohibited,
the legal rulings would be nullified, the order of
creation would be corrupted, and most rights would be
lost. Nevertheless, the obligation is to consider the
best then the next, which is applicable in cases of
ability and choice. As for cases of necessity and the
dominance of falsehood, nothing remains but patience
and upholding the least level of denouncement."37

I say: The matter of testimony is one of the means to
achieve justice, which is the ultimate purpose of
judicial proceedings and for which Allah sent
messengers and revealed books. Allah Almighty said:
"Indeed, We sent Our messengers with clear
proofs and sent down with them the Scripture
and the books so that people might establish
justice" [Al-Hadid: 25]. The ultimate purpose of
achieving this justice seeks every means that does not
contradict the Shari‘ah, even if it was not explicitly
mentioned or practiced by the early generations. In
addition to what was mentioned about testimony, if
our courts took the majority position and did not

recognize the validity of material evidence for proof,

37 I'lam al-Muwaqqi‘in, 1Ibn al-Qayyim, 4:170.
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many significant avenues in criminal investigation
would be closed, leading to the loss of numerous
rights.

Before I conclude the discussion on establishing the
basis for changing fatwa, I will present the words of
the eminent scholar Ibn al-Qayyim (rA) on this
matter, as it is, in my opinion, the most brilliant
discourse in this regard. He said:

“A Section on the Change of Fatwa and its
Differences According to the Change of Times,

Places, Conditions, Intentions, and Customs; the

This is an extremely beneficial subject. Due to
ignorance of it, there has been great confusion about
the Shari‘ah, resulting in undue hardship and
difficulties, and imposing what cannot be
implemented, which the brilliant Shari“ah, which is at
the highest level of interests, does not require. The
Shari‘ah's foundation is on wisdom and the interests
of the servants in this world and the next. It is all
justice, mercy, benefits, and wisdom. Any matter that
deviates from justice to tyranny, from mercy to its
opposite, from benefit to harm, or from wisdom to
foolishness is not part of the Shari‘ah, even if it is
introduced into it by interpretation. The Shari‘ah is
Allah’s justice among His servants, His mercy among
His creation, His shade on His earth, and His wisdom
that most perfectly and truthfully points to Him and

proves the truthfulness of His Messenger #5.”38

Shari‘ah is Built on the Interests of the Servants:

¢ 8l e Jay) gaia 1AL allaal)

Third Subtopic: The Guidelines for Changing Fatwa

38 I'lam al-Muwaqgqi‘in, Ibn al-Qayyim, 3:11.
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before establishing the issue: that the intended
change is in the fatwa (legal opinion) and not in the
ruling of Allah.

Second Guideline: Not everything is subject to
change.

Ibn al-Qayyim (rA) says in this regard: "There are two
types of rulings: one type that does not change from
its established state, regardless of times, places, or
the ijtihad of the scholars, such as the obligatory
duties, prohibited acts, and the fixed punishments
prescribed by the Shari‘ah for crimes, and the like.
This type is not subject to change or to any ijtihad
that contradicts its established state. The second type
is that which changes based on what the benefit
requires concerning time, place, and situation, such as
the amounts, types, and characteristics of
discretionary punishments (ta‘zirat), as the Lawgiver
varies them according to what is beneficial."47

Third Guideline: The change in fatwa according to
time and place is not simply due to the passage of
time or the change of location; otherwise, this would
undermine the completeness of the final Shari‘ah,
which applies to every time and place until the Day of
Judgment. Rather, it refers to the time and place
being vessels for the events, situations, customs, and
traditions they contain, which can impact the fatwa
during the phase of determining the proper application
(tahgiq al-manat).

Every ruling revolves around its cause,

It is that which makes its legality required.

The concept that a ruling follows its cause is agreed

upon by jurists of various orientations, whether they
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say that the cause is an indicator of the ruling, an
intrinsically influential quality, or that it is made so by
Allah — and the latter is the correct opinion in our
understanding.

Fourth Guideline: Who is qualified to change the
fatwa?

It is important to emphasize here that only those
firmly grounded in knowledge should undertake the
task of changing fatwas. They are the people of
understanding and discernment, and fatwa is not open
territory for specialists or non-specialists alike. Some
writers might dare to intrude into this sacred domain
and make errors. For instance, you might hear
someone claim that a woman does not need to
observe the waiting period (‘iddah) after her
husband's death, arguing that her womb can be
cleared through medical tests. This is the statement of
someone with no share in knowledge, as they have
assumed that the only purpose of the ‘iddah is to
ensure that the womb is free of pregnancy, ignoring
many other aspects. If that were the case, there
would be no difference between the waiting period for
a free woman, a slave woman, a divorced woman, or
a widow. Did Allah not say at the beginning of Surat
al-Talaq: "You do not know; perhaps Allah will
bring about after that a new matter." [al-Talaq:
1]? Is the waiting period not a chance for the spouses
to reconsider their decision and return to reason if it
was made hastily and impulsively?

The position of fatwa is a noble one, and the ruling to
change it according to circumstances is among the
highest ranks of this position. Therefore, it must be
undertaken by those firmly grounded in knowledge or
by juristic councils for major issues that require

collective ijtihad. This is one of the means to frame
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and regulate juristic renewal.

Fifth Guideline: A fatwa should change only when
there is a reason for it and when obstacles are absent,
not based on whim or merely to seek ease. Examples
include:

A. The emergence of a new reason that affects
the fatwa:

The Messenger of Allah & did not compile the Qur'an
into a single codex. However, when many Qur'an
reciters were killed during the wars of apostasy in the
time of Abd Bakr (rA), ‘Umar (rA) and the rest of the
Companions feared the loss of the Qur'an, so they
decided to compile it. The death of the reciters was
the reason for the compilation, which the Messenger
of Allah # had not done.

B. The occurrence or removal of an impediment:
For example, the Messenger of Allah & refrained from
demolishing the Kaaba and incorporating the Hijr (the
semi-circular area adjacent to the Kaaba) into it due
to the recentness of the Quraysh's time in ignorance.
Later, ‘Abdullah ibn al-Zubayr (rAa) did so during his
caliphate when Islam was firmly established.

C. Changes in tools and means:

The Shari‘ah in matters of transactions provided
general principles, mostly without specifying the
means, to remain flexible and suitable for every time
and place. Modern means have changed significantly;
therefore, we must prepare tanks and airplanes to
deter the enemy instead of swords and spears, use
DNA fingerprinting—when possible—to establish
paternity instead of physical resemblance (al-giyafah),
or at least prioritize it; and we must redefine the
concept of possession in buying and selling with the
revolution in communication. Today, premature

infants survive even if born before six months, so this
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ruling must be reconsidered, even if consensus has
been reported on it, by limiting the consensus to their
circumstances.

D. The conflict of obligations and prohibitions in
a single situation or incident:

The early Hanafis prohibited charging fees for teaching
the Qur'an when volunteers were available and
intended for this work to be solely for the sake of
Allah, to honor and exalt the Book of Allah. Then,
when volunteers became scarce and their stipends
from the public treasury were cut off, their successors
feared for the Qur'an, so they permitted what had
been previously prohibited, with both the initial
prohibition and the later permission being done to
protect the Book of Allah.

E. Differences in customs and traditions:

This pertains to the rulings dependent on these
customs, as mentioned earlier in the citations from
Ibn Farhin, al-Qarafi, and others. This is most needed
in matters of oaths, vows, and transactions to
understand people’s statements and contracts. For
example, if someone vows to feed ten poor people
meat but then feeds them fish, it should be considered
whether, in his locality, fish is referred to as meat. If
so, it is permissible; otherwise, it is not.

F. The emergence of an error in a previous
fatwa:

In such cases, we give preference to another fatwa
from the following Imams who agreed with the correct
opinion, such as the refutation of the opinion that a
pregnancy can last four or six years or that a liquid
reaches the stomach through the ear or brain. It is by
Allah’s grace on this ummah that it has not agreed
upon an error. In fact, whenever a fatwa has deviated

from the correct view by some of the leading Imams,
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you will find another Imam who has agreed with the
correct view. We should not allow partisanship to any
Imam or school to prevent us from accepting the
truth.

Byl alSa) B o gidl) a0 1aql ) callaal)

Fourth Subtopic: The Change in Fatwa in Family Law

The family is a refuge and fortress for man; it is the
building block of the social structure and its smallest
unit. It is the natural state and the system that Allah
Almighty has chosen for all His creation, including the
prophets and messengers. Allah says: "And We
certainly sent messengers before you and
appointed for them wives and descendants." [Al-
Ra'd: 38]

Given the great importance of this institution, we find
that its rulings are given detailed attention in the texts
of revelation more than any other matters related to
transactions. So much so that it has been said that
the chapters on family law are between the chapters
on acts of worship and those on transactions. This
raises the question of the legitimacy of changing
fatwas in such matters and the seriousness of this
concept. I will begin by discussing the legitimacy and
then proceed to address the potential risks associated
with this concept.

The Legitimacy of Changing Fatwa in Family Law
The jurists did not exclude family law from the

maxim: "It is not denied that rulings change with the
change of times," which is derived from the maxim:
"Custom is authoritative." One of the greatest pieces

of evidence for arbitrating custom is Allah’s
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statement: "{And live with them in accordance
with what is customary }." Imam Ibn al-Najjar
said: "What is meant here is what people are
accustomed to at that time."49 Ibn al-Najjar also
mentioned the Prophet’s (#) saying to Hind, "Take
what suffices you and your children in a reasonable
manner."

Relying on custom and practice begins at marriage,
and even before it, as what they have mentioned
regarding compatibility is mostly based on custom.
The gifts given during engagement are subject to
people's customs if the engagement is broken off by
her, provided there is no specific condition. The mahr
al-mithl (equivalent sadaq) is determined by custom,
and custom is used in some schools to resolve
disputes over its possession.

The marriage contract itself relies on custom, even in
its wording according to some scholars. Ibn Muflih, the
author of "Al-Mubdi-,"

"(Acceptance) from the husband or his

mentioned regarding the pillars
of marriage:
agent ('I accept this marriage' or any equivalent
expression, such as 'l am content with it' in the case
of someone who does not know [the formal

) Shaykh Taqi al-Din [Ibn Taymiyyah]

said: ‘Marriage is contracted with what people

expressions]...

consider to be a marriage in any language,
expression, or action. The same applies to all
contracts. The conditions among people are what they

consider to be conditions. Names are sometimes

defined by Shari‘ah, sometimes by language, and
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sometimes by custom, as is the case with
contracts."50 A brief interval between the offer and
acceptance does not affect the marriage, while a long
interval does, and the determinant is custom.51
Al-‘Allamah al-Zarga said: "An example of the change
in fatwa due to changing times is the Hanafis' ruling
that, in principle, if a woman receives her advanced
dower (mu‘ajjal), she is obliged to follow her husband
wherever he wishes. However, the later scholars of
the school observed the corruption of morals and the
prevalence of injustice toward women, so they ruled
that a woman cannot be forced to travel with her
husband to a place that is not her homeland, due to
the corruption of the times and morals. This became
the settled fatwa and ruling in the school."

The "Nihayah" from the Hanafi texts states: "In 'Al-
Mabsit,' the minimum mut‘ah [consolatory gift] is a
robe, a headscarf, and a shawl... [In 'Al-Mabsut']
Fakhr al-Islam (rA) said: 'This is in their lands, but in
our lands, it should be more than that because
providing her with clothing for her body is customary,
and the women in our lands customarily wear more
than that.”52

It is also reported from Imam Malik that the mother is
not obliged to breastfeed her child if it is customary
that someone of her status does not breastfeed due to
her high standing. He considered this a specification of
the verse: "Mothers may breastfeed their children
for two complete years." [Al-Bagarah: 233]53
Imam Malik said: "I found people saying, 'If a man

does not spend on his wife, they should be separated.’
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51 Ma ‘dnat UITl al-Nuha, Ibn al-Najjar, 9:41.

52 Al-Nih&yah fi Sharh al-Hidayah (Sharh Bidayat al-Mubtadr), al-Sughnagqi, 7:90.

53 Ahkam al-Qur’an, 1bn al-‘Arabi, 1:278.

(YIV/A) shasall s mlia ol cg g il mnaai g & 5540l 65
_(V'\V//\) ‘éJ‘A)AnJCJéAOg‘ st;ﬂ\ Ch'm-’t})ﬂ‘ 66

30 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024



BT @ gl e 0,315 wilgally JIgal s
Gall daing dolgall 38 Oladas 2o ]

de\ ‘dl> )

He was told, 'But the Companions (rAa) used to be in
difficulty and need.' He replied, 'People are not like
that today. Women only marry with the hope of
worldly benefit.' He meant that the wives of the
Companions (rAa) desired the Hereafter, but today's
women desire worldly benefits. Thus, this custom
became as if it were a condition, and a customary
condition in his school is like a verbal one."54

Ibn al-Qayyim (rA) said in "Zad al-Ma‘ad" regarding
the case of the Bant Hisham ibn al-Mughirah when
they asked permission to marry ‘Ali ibn Abt Talib (rAa)
to the daughter of Abd Jahl: "This includes the issue of
conditions, as the Prophet (#) stated that it would
harm Fatimah (rAa) and upset her, and would harm
and upset him (#) as well. It is known that he
married her on the condition that this would not
happen, even if it was not stipulated in the contract.
And in his mentioning of his other son-in-law, that he
spoke to him and he fulfilled his promise, and his
praise of him, there is an implied encouragement to
‘Al (rAa) and an indication that a customary condition
is like a verbal one, and its absence justifies
annulment. So, if a people do not allow their women
to leave their territories, or where a woman is from a
household in which a man does not marry another
wife over them, and they prevent husbands from
doing so, or it is known by custom that a woman will
not permit another wife to be introduced, this is like a
verbal condition. This is consistent with the principles
of the people of Medina and Ahmad (rA) that a

customary condition is like a verbal one."55
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54 Al-Furd‘ wa-Tashih al-Furd', Ibn Muflih and al-Mardawi, 8:262.
55 Al-Furid* wa-Tashih al-Furd', Ibn Muflih and al-Mardawi, 8:262.
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There is no doubt that the change in fatwa in family
matters partly arises from changes in conditions that
enabled women to work and earn, and reduced many
risks they used to face. This has led some to allow her
to travel, for example, if those risks are minimized.
While this opinion is not universally agreed upon, it
undoubtedly illustrates the necessity of reassessing
the proper application (tahgig al-manat) of Shari‘ah
rulings in a different reality. Shaykh ‘Abdullah ibn ‘Abd
al-Rahman al-Jibrin (rA) was asked if it is permissible
for a Muslim woman to travel without a mahram from
her country to work in another country, such as
traveling from Egypt or India to work in Saudi Arabia.
He replied: "The strict prohibition against a woman
traveling without a mahram was reported, as in the
saying of the Prophet (#): 'It is not permissible for a
woman who believes in Allah and the Last Day to
travel a distance of two days except with a mahram.'
This is due to fear that she might be exposed to
unlawful actions. If she travels alone in the desert,
she may be targeted by corrupt people, and incidents
of rape and immorality might occur. But in these
times, distances have shortened, and dangers have
decreased due to the presence of airplanes, ships, and
buses in which many people, men and women, travel
together. The danger may not be greater than within
the country, and there is no seclusion with the
woman. I see that it is permissible in cases of need for
a woman to travel in these vehicles where the
distance is less than two days, and there is no fear of
her being violated or subjected to immorality,

provided that a mahram escorts her to the airport,
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ship, or bus, and another mahram or guardian meets
her in the other country without any fear or danger.
Allah knows best."56

What we have mentioned here is only a small portion
of how jurists have relied on custom and practice in
family rulings. If we were to say that the verse most
relevant to this topic in the Book of Allah is: "{And

live with them in accordance with what is

However, custom and practice do not abrogate the
Shari‘ah, as mentioned earlier, nor do they oppose its
rulings. We have said that these chapters have
similarities with the chapters on worship; therefore,
how can we ensure that, if we say that it is
permissible to change fatwa in them, we do not
deviate from Allah’s intent for us? The answer is that
this will not happen if we adhere to the guidelines we
have previously set forth regarding the change of
fatwa, and if we do not exceed the scope of
application of the maxim: "Custom is authoritative,"
which can be summarized as follows:
1. Understanding the general applications of the
Shari‘ah and defining what it has not defined.
2. Interpreting, restricting, and validating
people’s statements and transactions.
3. Changing the rulings based on customs whose
manat (effective cause) is connected to them.
It is essential to understand the objectives and
principles of the Shari‘ah, as achieving its objectives
requires applying these principles. All of this

knowledge has been derived from detailed evidence,

so we should not neglect complete understanding of

customary?}," there would be no exaggeration in this.
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56 Shaykh ‘Abdullah ibn ‘Abd al-Rahman al-Jibrin, "Is it Permissible for a Muslim Woman to Travel Without a
Mahram from Her Country to Work in Another Country," Shaykh ‘Abdullah al-Jibrin 's Website, Fatwa No.

10012, accessed June 18, 2024, <a href="https://cms.ibn-

jebreen.com/fatwa/home/view/10012">https://cms.ibn-jebreen.com/fatwa/home/view/10012</a>.
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those pieces of evidence to avoid contradicting them.
No regard is given to a custom that contradicts them,
for the purpose of Shari‘ah is "to remove the legally
accountable person from the pull of their desires, so
they become a servant to Allah by choice, just as they
are His servant by necessity."57 We must also not
search for a maxim to justify a ruling when a clear,
explicit, and authentic evidence exists.
We must be aware of the points of real consensus and
disagreement and the views of the scholars so that we
do not break their consensus or restrict the scope of
permissible differences. This allows us to be
enlightened by their methods and derive new rulings
based on their principles.
Understanding the jurisprudential theory related to
the topic or topics under discussion is also necessary.
By jurisprudential theory, we mean the philosophy of
legislation within a particular area or the theoretical
framework for issues with a broad, shared concept,
which, as al-‘Allamah al-Zarga mentioned, discusses
its philosophy, principles, goals, essence, pillars,
conditions, categories, and consequences of its flaws.
The philosophy of legislation in family law is built on
the following values:
e Mutual Agreement, Affection, and Mercy:
Allah Almighty said, "And of His signs is that
He created for you from yourselves mates
that you may find tranquility in them, and
He placed between you affection and
mercy." [Ar-Rum: 21]. For this reason, Imam
Ibn Taymiyyah said: "As for forcing her into
marriage against her will, this is contrary to

reason and principles. Allah did not allow her

57 Al-Muwafagat, al-Shatibi, 2:289.
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guardian to force her into selling or leasing
without her consent, nor to food, drink, or
clothing she does not desire. How, then, can he
force her to consort with someone she does not
like? Allah has established affection and mercy
between the spouses, but this cannot be
achieved when she detests him. Where is the
affection and mercy in that?"58

Justice and Excellence: By justice, the order
of the heavens and the earth was established
and rectifies the state of this world and the
next. However, Allah reminds us that the
family requires something beyond justice—
namely, graciousness. He says: "Do not
forget graciousness among yourselves."
[Al-Bagarah: 237].

Responsibility: This is why the Prophet #
continually clarified to people the significant
rights spouses have over each other. Islam
obliges the man to care for the interests of the
woman and to provide for the family, just as it
obliges the woman with the rights of the man,
which scholars prioritize over the rights of
parents in case of conflict, to protect the family
structure.

Complementarity: There are different roles
for men and women in this sacred structure. If
we were to make them equal in every way, this
complementarity would not occur, and we
would be unjust to some. Those who seek to
change family laws without understanding this
concept inevitably fall into error and harm both

the family and society.

58 Majmi* al-Fatawa, 32:25.
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e Ma'ruf (Customary Goodness): As we
mentioned earlier, the verse most pertinent to
family law is Allah's statement: "{And live
with them in accordance with what is
customary}." [Surah An-Nisa: 19].

A comprehensive understanding of the reality under
scrutiny, with an accurate assessment of its causes,
components, and ways to address it, is essential.
Collaboration among scholars and presenting
significant issues for collective ijtihad before

publicizing or promoting them is necessary.

@Ml datia A (5 i) gt 1 AN Gl

Second Section: The Change in Fatwa Regarding
Mut'ah (consolatory gift/compensation)

After briefly highlighting in the introduction the
tremendous changes that have occurred in the last
two centuries of human history and some of their
impacts on the family structure, we posed the
question of what legal (Shari‘ah-based) solutions
could encourage women not to abandon their homes
and preserve the integrity and order of the family, if a
woman chooses to work or is in need of employment.
To answer the first question, I believe that mut‘at al-
talaq (the consolatory gift or compensation for
divorce) is the legitimate way to compensate a
divorced woman and protect her rights. A Muslim
woman should understand that prioritizing her home
and family over a job, which might provide her with
financial independence and perhaps affluence, will not
be overlooked when determining this compensation.

But what is new about this, and why begin with a
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discussion on the change in fatwa and the flexibility of
Shari‘ah? Isn't mut‘at al-talag an established matter,
and isn't its legitimacy after consummation nearly a
point of consensus? Yes, but the majority opinion
holds that it is not obligatory after consummation.
Moreover, they consider it a gift to console the
woman, which affects their estimation of it, even for
those who have not set a maximum limit for it.
For it to be an effective solution to the proposed
problem, it should be made obligatory, as some
scholars have ruled, and its purpose should be to
preserve the dignity of the divorced woman as much
as possible, protecting her from begging and
degradation.
To comprehensively address this issue, we must first
establish the harm that divorce causes to a woman
and discuss the recently emerged concept of "unjust
divorce" to see if it has any legal basis in Shari‘ah. For
this reason, this section will be divided into four
topics:
1. First Subtopic: The Ruling of Divorce—Is the
Default Prohibition or Permissibility?
2. Second Subtopic: The Ruling of Mut‘ah for the
Divorced Woman Who Was Consummated With
3. Third Subtopic: The Amount of Mut'ah
4. Fourth Subtopic: The Impact of Changing
Conditions and Customs on the Rulings of
Mut‘ah
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First Subtopic: The Ruling of Divorce—Is the Default
Prohibition or Permissibility?

It is widely known among people that there is a
hadith: "The most detested of lawful things to Allah is

Sl o el Al e gl
sl aa Al a8 A ) gl
Sl e B G plae duaa e 25k

37 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024




BT @ gl e 0,315 wilgally JIgal s
Gall daing dolgall 38 Oladas 2o ]

de\ ‘dl> )

divorce." This hadith was narrated by Abu Dawud from
Muharib ibn Dithar in a mursal form (with a missing
link in the chain of transmission) and then he cited
from Ibn ‘Umar with a connected chain. It was also
narrated by Ibn Majah, and authenticated by al-
Hakim. However, many scholars, including al-Hafiz Ibn
Hajar in "Al-Talkhis," have preferred the opinion that it
is mursal. The hadith, despite the issues with its
chain, does not definitively settle the ruling on divorce
without need or justification and whether its default is
permissibility or prohibition.

The scholars' opinions generally converge on the
application of the five legal values of rulings in
divorce. Divorce can then be forbidden, obligatory, or
anywhere in between. Imam Ibn Qudamah elaborates
on this in "AlI-Kafi" and other works, stating:

"Divorce has five types:

1. Obligatory: such as the divorce of the one
who takes an oath of abstention (mu’lli) after
the waiting period, if he refuses to reconcile;
and the divorce given by arbitrators in cases of
marital discord if they see fit.

2. Disliked: divorce without necessity, as
narrated by Muharib ibn Dithar from Ibn ‘Umar
(rA), who said that the Prophet # said: 'The
most detested of lawful things to Allah is
divorce,' as narrated by Abu Dawud. Another
opinion is that it is forbidden, as it causes harm
to oneself and one’s wife. The Prophet & said:
'There should be neither harming nor
reciprocating harm.'

3. Permissible: in cases where it is needed due
to harm in staying in the marriage; thus, it is
permissible for him to remove the harm from

himself.
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4. Recommended: in cases where the woman is
harmed by the marriage, either because she
dislikes him or for other reasons, it is
recommended to remove the harm from her.
Similarly, when she neglects her obligatory
duties to Allah, such as prayer, and he is
unable to compel her to perform them, or
when she is not chaste, as keeping her brings
disgrace and shame, and she might corrupt his
household and attribute a child to him that is
not his. Some also hold that divorce is
obligatory in these cases.

5. Prohibited: divorcing a wife after
consummation while she is menstruating or
during a period of purity in which he has had
intercourse with her; this is called an innovated
divorce (talaqg al-bid‘ah) because it contradicts
Allah's command: 'O Prophet, when you

[Muslims] divorce women, divorce them
at the commencement of their waiting
period.' [Surah al-Talaqg: 1]." 70

You might have noticed that when Ibn Qudamah

mentioned that divorce without necessity is disliked,

he also said: "There is another opinion that it is
forbidden, as it harms both oneself and one’s wife.

The Prophet # said: 'There should be neither harming

nor reciprocating harm.™

This second opinion attributed to Imam Ahmad,

stating that divorce is prohibited, was the view chosen
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by Imam Ibn Taymiyyah, who said: "The default ruling Leaal )

on divorce is prohibition, except for what is permitted
out of necessity." 71
This view was also chosen by several Hanafi scholars
who attributed it to their school, as mentioned in "Al-
Hidayah fi Sharh Bidayat al-Mubtadi" and "Al-Jawhara
al-Nayyirah": "Because the default ruling on divorce is
prohibition," 72 and in "Al-Muhit al-Burhani": "This is
because the default ruling on divorce is prohibition,
and permissibility is contingent upon need." 73 Sibt
Ibn al-Jawz stated: "According to our school, the
default ruling on divorce is prohibition, and it is only
permitted due to the necessity." 74 It was also
mentioned in "Fath al-Qadir": "The default ruling on
divorce is prohibition because it severs the religious
and worldly benefits." 75 This view was also chosen
by Ibn ‘Abidin.76
However, the majority opinion holds that the default
ruling on divorce is permissibility; this is the view of
the Malikis, Shafi‘is, and the favored view among the
Hanafis77 and Hanbalis.
Evidence of the Majority:
1. Allah's statement: "Divorce is twice. Then,
either keep [her] in an acceptable manner or
release [her] with good treatment.” [Surah al-
Bagarah: 229]
2. And His statement: "O Prophet, when you

[Muslims] divorce women, divorce them at the
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71 Majmad - al-Fatawd, Ibn Taymiyyah, 33:81.
72 Al-Hidayah fi Sharh Bidayat aP/
al-Quduri, al-Haddadi, 2:31.
73 Al-Muhit al-Burhani fi aI-Fiqh al-Nu‘mani, Ibn Mazah, 3:199.
74 Ithar al-Insaf fi Athar al-Khilaf, Sibt Ibn al-Jawzi, 167.
75 Fath al-Qadir, Ibn al-Humam, 3 472.
76 Hashiyat Ibn ‘Abidin = Radd aI Muhtar, Ibn ‘Abidin, 3:228.

Mubtad| al-Marghinani, 1:223. Also, Al-Jawharah al-Nayyirah ‘ala Mukhtasar

77 (| nd its execution is permISS|bIe) according to most due to the unrestricted nature of the verses. (Itis
also said), its proponent being al-Kamal, (the more correct view is that it is prohibited), meaning
forbidden, (except out of necessity), such as [cases of] suspicion and discord. The first opinion is the
madhhab, as mentioned in 'Al-Bahr'.” Al-Durr al-Mukhtar, al-Haskafi, 205.
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commencement of their waiting period."
[Surah al-Talaq: 1]
3. The saying of the Prophet #: "Allah has not
permitted anything more hated to Him
than divorce," and its variations, which
indicate that it is lawful, even if disliked.

4. The Prophet & divorced Hafsah and then took
her back.

5. Groups of the Companions, their followers, and
those after them divorced without censure.

6. They all agreed on its legality, and legality and
prohibition cannot coexist.

The correct opinion is that the default ruling is

prohibition. As for the evidence of the majority, it is

outside the scope of the dispute, as the dispute
concerns divorce without a valid cause. We do not

concede that the Prophet # divorced Hafsah without a

valid cause, nor those after him. Even if they had

done so, the actions of others besides the Prophet #
are not proof. The hadith 'The most detested of lawful
things' has the aforementioned issues with its chain,
and it may refer to lawful divorce when warranted.

The verses merely describe the rulings on divorce

when it occurs, so their generality does not provide

evidence for the point in question. Those who argue
for prohibition have the following evidence:

Imam Taqi al-Din Ibn Taymiyyah said: "...It is

established in the authentic hadith from Jabir that the

Prophet # said: 'Iblis places his throne upon the

water, then sends out his troops, and the closest

to him in rank are those who cause the greatest

discord. One of them comes and says: "I kept on
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stirring up trouble until he committed such and
such.” Then one of them comes and says: "I did
not leave him until I caused separation between
him and his wife." So he brings him close to
himself and says: "You are the one!" and
embraces him.'

Allah also condemned sorcery, saying: "They learned
from them that by which they cause separation
between a man and his wife."
102]

And in the Sunan, the Prophet # said: "The women

[Surah al-Bagarah:

who seek separation from their husbands or
distance themselves from them are the
hypocrites.”

And also in the Sunan: "Any woman who asks her
husband for a divorce without harm, the
fragrance of Paradise is forbidden to her."78
Al-‘Allamah Ibn ‘Abidin said:
default ruling is prohibition...

"As for divorce, the

If it occurs without any
reason, then there is no need for release; rather, it is
foolishness, bad judgment, mere ingratitude for a
blessing, and pure harm to her, her family, and her
children. Allah says: 'But if they obey you, do not seek
means [of annoyance] against them." [Surah al-Nisa’:
34] That is, do not seek separation. The hadith 'The
most detested of lawful things to Allah is divorce' can
be interpreted to mean that it is permissible only
when there is a genuine need. And if the need is
found, then it is permitted, and this is the
interpretation given to what occurred from him (£8),
his Companions, and other Imams, to protect them

from acting frivolously or causing harm without
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reason."79

And the author of "Al-Jawhara al-Nayyirah" states:
"Because the default ruling on divorce is prohibition,
as it cuts off a marriage that is tied to religious and
worldly benefits — religious benefits like preserving
oneself from adultery and preserving the woman from
it too, and increasing monotheists, fulfilling the pride
of the Master of the Messengers, and worldly benefits
like sustaining the matters of life because the woman
works inside the home and the man outside it,

organizing their affairs..."80

From Abl Mis3a, the Prophet # said: "Women
should not be divorced except for suspicion;
Allah does not love the taste-testers, male or
female." This hadith was reported by al-Bazzar and
al-Tabarani in "Al-Awsat," though there are issues with
its chain.81 It is said regarding its meaning: "This is
regarding marriage; he disliked that a man should be
frequently married and quickly divorced, like a taste-
tester of food who does not eat from it."82

If it becomes clear that the default ruling on divorce is
prohibition and that the one who commits it without
justification is sinful, what are the consequences in
worldly rulings, and should the one who divorces
unjustly be liable for damages for misusing his right?
This view was held by some contemporary scholars,
such as the eminent Shaykh ‘Abd al-Wahhab Khallaf
(rA). After discussing the differing opinions of

Egyptian courts on awarding financial compensation to

79 Hashiyat Ibn ‘Abidin = Radd al-Muhtar, Ibn ‘Abidin, 3:228.
80 Al-Jawharah al-Nayyirah, al-Haddadi, 2:31.

81 "Reported by al-Bazzar, and al-Tabarani in 'Al-Kabir' and 'Al-Awsat.' One of the chains of transmission in al-
Bazzar's narration includes ‘Imran al-Qattan, who was deemed trustworthy by Ahmad and Ibn Hibban, but
was considered weak by Yahya ibn Sa‘id and others." Majma‘ al-Zawa’'id wa-Manba“ al-Fawa’id, al-Haythami,

4:335.
82 Gharib al-Hadith, al-Khattabi, 1:455.
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a woman divorced without justification, he said:

"I say: What is inferred from the texts of the Shari‘ah
is that whoever initiates divorce without a need for
release, his divorce is effective, but he is sinful in the
eyes of the law. His sin indicates that he has misused
the right granted to him by the Lawgiver, and he has
not exercised his right in the legitimate manner. If his
sin is evidence that he has misused his right, then
every man who sins by initiating divorce is guilty of
misusing his right, and if this results in harm to the
divorced woman, he must compensate for that harm.
However, if he divorces due to a need for release or if
the divorce does not result in harm to the woman,

there is no compensation."83

Others have argued against compensation, such as
the eminent scholar Wahbah al-Zuhayli (rA), who
stated:

"If divorce occurs without need or reason, it takes
effect by agreement, but the one who initiates it is
sinful, because the need may be subjective or a
hidden psychological factor not subject to outward
proof in court, or it may be something that must be
concealed to protect the woman’s reputation and
prevent her from being maligned. Therefore, the
correct view is that a man should not be liable for
financial compensation to a woman due to unjust
divorce, and it suffices to pay the deferred sadaq, the
maintenance during the waiting period (‘iddah), and
the mut‘ah, which is compensation for the harm
resulting from the divorce."84

What we consider to be the more likely correct view is

the latter opinion. However, notice in al-Zuhayli's

83 Ahkam al-Ahwal al-Shakhsiyyah fi al-Shari‘ah al-Islamiyyah, ‘Abd al-Wahhab Khallaf, 147.
84 Al-Figh al-Islami wa-Adillatuh, Wahbah al-Zuhayli, 9:6922.
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statement that he mentions what substitutes for

financial compensation to the divorced woman: "...and
the mut‘ah, which is compensation for the harm

resulting from the divorce."

L Jsial) dallaall datal) aSa 1 AU Gihall

Second Subtopic: The Ruling of Mut'ah for the Divorced
Woman Who Was Consummated With

The jurists have agreed on the legitimacy of mut‘'ah
(consolatory gift or compensation) for a divorced
woman, which is "a term for the money that the man
gives to his wife because of separating from her."100
The Malikis maintain that it is never obligatory, and all
four madhhabs agree that it is not obligatory for a
woman whose marriage was not consummated and
whose sadaq (marriage gift) had been stipulated, as
she is entitled to half of the sadaq. The Hanafis and
Hanbalis make it obligatory for a woman whose
marriage was not consummated and whose sadaq was
unspecified. The Shafi‘ls, in addition, make it
obligatory for every consummated marriage where the
separation was not initiated by the wife. This is also
one of the views reported from the Hanbalis and was
chosen by Imam Taqt al-Din Ibn Taymiyyah.101 He
also holds another opinion that it is obligatory for

every divorced woman and stated that this is a
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100 Rawdat al-Talibin wa-‘Umdat al-Muftin, al-Nawawi, 7:321.

101 "Abu al-‘Abbas chose in Al-I'tisam bil-Kitab wa al-Sunnah that mut'ah is obligatory for every divorced
woman, except for the one with whom the marriage was not consummated, and for whom a sadaq had
already been stipulated. This is also a narration from Imam Ahmad." Al-Fatawa al-Kubra, Ibn Taymiyyah,

5:475.
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narration from Ahmad. 102 This view is also held by
Ibn Hazm103 and al-Shawkani.

The Malikis based their opinion that mut‘ah is not
obligatory for any divorced woman on the statement
attributed to Imam Malik (rA): "The matter of mut‘ah
has been made lenient in my view, and the divorcing
husband is not compelled by the judge in my opinion,
because I hear Allah saying, '{An obligation upon
the doers of good.}' [Surah Al-Bagarah: 236] and
'{An obligation upon the righteous.}' [Surah Al-
Bagarah: 241]. Therefore, it has been lightened and is
not enforced. Others say: 'Because if the husband is
not righteous, there is nothing upon him, nor is he
among the doers of good. So, when it was said that
the mut‘ah is upon the righteous and the doers of
good, and not upon others, it was known that it is
lenient.'"104

The strongest evidence cited by those who make
mut‘ah obligatory for every divorced woman whose
sadaq was not specified and for those who make it
obligatory for every divorced woman, in general, is
the generality of Allah’s statement: "{And for
divorced women is a provision according to what is
acceptable — a duty upon the righteous.}" [Surah Al-
Bagarah: 241]. In the interpretation of Al-Qasimni:
"That is, for divorced women, a provision from the
husband according to his ability, as compensation for
the distress of separation, besides the right of the

sadaq. Ibn Kathir states: 'This verse has been used as
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102 "And mut‘ah is obligatory for every divorced woman, which is a narration from Imam Ahmad transmitted by
Hanbal, and this is the apparent meaning of the Quran." A/-Fatawa al-Kubra, Ibn Taymiyyah, 5:475.

103 "The mut‘ah is obligatory upon every man who divorces his wife, whether it is one, two, or three — or the
last of three divorces — whether he has consummated the marriage with her or not, whether he has
stipulated a sadaq for her or not: he must give her the mut‘ah. The same applies to the woman who seeks a
khul‘. The judge may compel him to do so, whether he likes it or not." Al-Muhalla bi-I-Athar, Ibn Hazm, 10:3.

104 Al-Mudawwanah, Malik ibn Anas, 2:239.
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evidence by those scholars who hold that mut‘ah is
obligatory for every divorced woman, whether her
sadaq was specified, or unspecified, or if she was
divorced before or after consummation.' Sa‘id ibn
Jubayr and others from the early generations held this
view, and it was chosen by Ibn Jarir. Ibn Mundhir
narrated from ‘Al ibn Abi Talib who said: 'Every
believing woman who is divorced, whether free or
enslaved, is entitled to mut‘ah,' and he recited the
verse. Al-Bayhaqi narrated from Jabir ibn ‘Abdullah:

'When Hafs ibn al-Mughirah divorced his wife Fatimah,
she came to the Prophet %3, and he said to her
husband: "Give her mut‘ah." He replied: "I have
nothing to give her." The Prophet %3 said: "It is

necessary to provide mut‘ah. Give her even half a sa’
of dates."™105

Imam Abu Muhammad Ibn Hazm elaborated
extensively in defense of the last opinion and in
refutation of those who opposed it; for further
reference, it may be consulted. Among the points he
mentioned are:

"A group has said the same as our view, as we have
narrated through the chain of Ibn Wahb from Yahya
ibn Ayylb from Mdsa ibn Ayyab al-Ghafigi from Iyas
ibn ‘Amir, who heard ‘Ali ibn Abi Talib saying: 'Every
divorced woman is entitled to mut‘ah.' And through
Ibn Wahb from Malik, from al-Zuhri, who said: 'Every
divorced woman is entitled to mut‘ah...' and through
Hammad ibn Zayd from Ayylb al-Sakhtiyani from
Sa‘id ibn Jubayr, who said: 'Every divorced woman is

entitled to mut‘ah,' and he recited: '{And for
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105 Tafsir al-Qasimi: Mahasin al-Ta wil, al-Qasimi, 2:172.
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divorced women is a provision according to what
is acceptable — a duty upon the righteous.}'
[Surah Al-Bagarah: 241]. And through ‘Abd al-Razzaq
from Ma‘'mar from Abd Qilabah, who said: 'Every
divorced woman is entitled to mut‘ah.' And through
‘Abd al-Razzaq from Ibn Jurayj from ‘Ata’, who said:
'Every woman who separates from her husband is
entitled to mut'ah.'"106

Several contemporary scholars, other than the
Shafi‘ls, have favored the Shafi‘1 opinion that mut‘ah
is obligatory for every divorced woman, whether the
marriage was consummated or not, if the sadaq was
unspecified. Among them is the eminent Hanafi
scholar Wahbah al-Zuhayli, who stated: "The apparent
preponderance is for the Shafi'T school due to the
strength of their evidence, to soothe the woman's
heart, to ease the pain of separation, and to provide
an incentive for returning to the marriage unless the
separation was final."107

This is also the view adopted by the Assembly of
Muslim Jurists of America (AMJA), as stated in its
Family Charter:

"A woman divorced before consummation and valid
privacy is entitled to mut‘ah if no sadaq was stipulated
for her. If a sadaqg was stipulated, she is entitled to
half of it, along with recommended mut‘ah. This
mut‘ah is obligatory for every woman divorced after
consummation, even if her sadaq was stipulated in her
marriage contract. The amount of mut‘ah is
determined according to the financial capacity of the
divorcing husband and the condition of the divorced
woman, in accordance with what is deemed

appropriate by custom and practice. It should not be

106 Al-Muhalld bi-I-Athar, Ibn Hazm, 10:8.
107 Al-Figh al-Islami wa-Adillatuh, al-Zuhayli, 9:6833.
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used as a means to justify what the civil laws stipulate
regarding the equal division of all assets accumulated

after marriage."

datiall a8 -l Qllaal)

Third Subtopic: The Amount of Mut'ah

Scholars have differed regarding the determination of
the amount of mut‘ah (consolatory gift) for divorced
women. Some have said that the highest amount is
the provision of a servant, followed by clothing, and
then maintenance. Others have said that the
minimum is a simple dress and a headcover. Still,
others have argued that there is no specific limit,
whether small or large, which is likely the correct view
as it aligns with the implications of the verse. Imam
Ibn ‘Abd al-Barr (rA) said: "It is not fixed or specified,
nor is its amount known, nor is its value known with
certainty as something obligatory that cannot be
exceeded. Rather, it is according to the capacity of the
wealthy and the capacity of the needy, as Allah, the
Exalted, said: 'provision according to what is
acceptable.’' The scholars do not differ on this
matter."116

However, the scholars did indeed differ, although most
of them agree with what Ibn ‘Abd al-Barr said, which
is the correct view based on Allah's statement: "Upon
the wealthy is [the provision] according to his
capacity, and upon the poor is [the provision]
according to his capacity." [Surah al-Bagarah: 236].
In "Al-Nihayah" from the Hanafi texts, it is stated: "In
al-Mabsdt, the minimum mut‘ah is a dress, a

headcover, and a cloak, as women usually pray in
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116 Al-Istidhkar, Ibn ‘Abd al-Barr, 6:118.
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three garments and go out in three garments, which
serves as a mut‘ah from her husband if he separated
from her before consummation. In al-Mabsdt by Fakhr
al-Islam (rA), it is said: 'These amounts are for their
lands; but in our lands, he should give more, as
women here customarily wear more clothes.
Therefore, a lower garment and footwear should be
added. The essence is that she receives the lesser of
half the equivalent sadaqg or the mut‘ah, unless the
value of the mut‘ah is less than five dirhams, in which
case it should not be less than five dirhams.'"117

In Tuhfat al-Muhtaj from the Shafi‘i texts, it states:
"(It is recommended that it should not be less
than thirty dirhams) or its equivalent, meaning it
should be thirty, and it is preferable that it should not
reach half the equivalent sadaq. This is how they have
reconciled the two. They might conflict if the thirty
dirhams are multiples of the sadaq (marriage gift).
What seems correct is to observe the lesser amount
between half the sadaq and thirty. Some scholars
state that this is the minimum recommended amount,
the maximum being a servant, and the middle a
garment... All of this is subject to different
considerations since there is no evidence for this
specification. The obligatory amount is what the two
parties agree upon, and the least acceptable amount
is something of value. If they agree upon an amount,
then so be it. The recommended amount would then
be as mentioned earlier: thirty dirhams or half the
equivalent sadaq. (If they dispute, the judge

determines the amount by his discretion), even if

s GO 585 O (i L e
O 05 Gb Gl lady By Legin
"»..Lu.u}i} eJLA bm{-i} «_:;.”uud\ ‘;\Ji
Sl phialselly Ay o

aaadil) 1 e Jda Y A 4l e )
Jil5 agle Gl i La Lead a1 5
e bl 5 o) & e sale 4 (5 e
)ALA.J.\.\PM\JLE\&\JB;‘;J
CH8) il e aaaiy () 3

s (o bty il L 538 e 5L
124" Bl jea (e 2l )5 coalgial
(AL (S e i) g

u\ \.@J BECS) B}uS on\} ceJ\A oSleld
by o s el O V) e luai
ol (A ez sl Jlan 3 yias daall
4 sa s el e ai o jlue)
Al Al N L il el
a) sp 5 oSl ) s i (8 o
& ol 3y ol el a3 ¢ adlal) g8
il ) zling Laa 58 5 <o iy
PSSl ) 4 g o )l cancd
125"... Glagiadll

1l (LAY aa il aleY) il g
ik Uy - Akl e il
O se 0o o Gl Ge B0 e
L )18 jee ol o) @8l e duie
L&Jﬁu)ﬁm:’a’M\ ‘é_saggj_;:\o\‘)i

oo ol e e &S5 ok (s
O e A Se (e Al (n dielan)
O3 cadall ¢haidl e 8 Gule
&S5 b ey b gusll g Asail) el
e O see oo oA Ot e
0B o leatiay Cge o Ll

O e B0 e ik ey Bl
c\ﬁjwe&c\ Y JGE clae oS moa
e 50 an a2 s Mad ) J8

117 Al-Nihayah fi Sharh al-Hidayah, al-Sughnaqi, 7:90.
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it exceeds the equivalent sadaq..."118

In AlI-Mughni from the Hanbali texts: "It states: 'Upon
the wealthy is [provision] according to his
capacity, and upon the poor according to his
capacity. Its highest amount is a servant, and its
lowest is clothing in which she can pray unless
he wishes to give her more, or she wishes to
reduce it.' In sum, the mut‘ah is considered
according to the husband's financial state, whether he
is wealthy or poor. Imam Ahmad affirmed this. It is
also a view held by some Shafi‘i scholars... The
second narration: its determination is left to the
judge, which is one of the two opinions of Shafi‘i;
because it is a matter not specified by the Shari‘ah,
and since it requires discretion, it should be referred
to the judge, like all other matters that require
judgment..."119

Imam Ibn Hazm defended the variability of the
mut‘ah, stating: "As for the amount of the mut'ah —
we narrated through ‘Abd al-Razzaq from Ibn Jurayj
from Misa ibn ‘Ugbah from Nafi‘ that Ibn ‘Umar said:
'The minimum amount I consider sufficient for the
mut‘ah is thirty dirhams.' We also narrated through
Waki® from Sufyan al-Thawri from Isma‘il ibn
Umayyah from ‘Ikrimah from Ibn ‘Abbas, who said:
'The highest mut‘ah is a servant, below that is
maintenance and clothing.' We narrated through Waki
from Sufyan al-Thawri from ‘Amr ibn ‘Ubayd from al-
Hasan regarding the mut‘ah for a divorced woman:
'There is no set amount; he should give her according
to his means.' We narrated through ‘Abd al-Razzaq

from Ibn Jurayj from ‘Ata’, who said: 'I do not know
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118 Tuhfat al-Muhtaj fi Sharh al-Minh&j wa-Hawashi al-Sharwani wa-al-'Abbadi, Ibn Hajar al-Haytami, 7:416.

119 Al-Mughni, 1bn Qudamah, 10:143.
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of any specific amount for the mut‘ah.' Allah, the
Exalted, said: 'Upon the wealthy is [provision]
according to his capacity, and upon the poor according
to his capacity.' [Surah al-Bagarah: 236]."120 He
further said: "And what demonstrates the necessity to
refer to what the Companions (rAa) considered is that
the mut‘ah should be according to what is customary,
as we said in regards to maintenance and clothing, as
Allah, the Exalted, said: 'Let a man of wealth spend
from his wealth, and he whose provision is restricted
— let him spend from what Allah has given him. Allah
does not charge a soul except [with that within] its
capacity.' [Surah al-Talaq: 7]. Our opponents have
agreed with us on this, and both texts must be
followed."121

daiad) alkaf o i gall g JIgal) it 80 1 aql 1 Gullaal)

Fourth Subtopic: The Impact of Changing Conditions and
Customs on the Rulings of Mut'ah

Imam Ibn Taymiyyah (rA) said: "What the Lawgiver
(Shart*) has not specified should be referred back to
custom."128 This is one of the minor maxims derived
from the major maxim: "Custom is authoritative"
upon which there is consensus. Since the Lawgiver did
not set a limit for mut'ah (consolatory
gift/compensation), the correct opinion aligns with
those who do not specify an amount. For those jurists
who have specified an amount, their opinion should be
understood as being based on the customary practice
of their time. We have the support of Allah's words:

"And provide for them [a provision] according to what
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120 Al-Muhalld bi-I-Athar, Ibn Hazm, 10:9.
121 Al-Muhalla bi-I-Athar, 1bn Hazm, 10:10.
128 Majmii‘ al-Fatawa, Ibn Taymiyyah, 35:350.
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is acceptable — a duty upon the wealthy according to
his capacity and upon the poor according to his
capacity." [Surah al-Bagarah: 236].

So, either the parties agree, or they resort to the
judge, who will rule according to what is customary in
the time, place, and situation. The judge considers the
financial condition of the husband, whether he is
wealthy or in straitened circumstances, the
circumstances of the divorce, and the duration of the
marriage. This is stated in Article 18, repeated in Law
No. 25 of 1929, as amended by Law No. 100 of 1985,
in the Arab Republic of Egypt: "A wife who has been
properly consummated in a valid marriage, if her
husband divorces her without her consent and without
a reason from her side, is entitled, in addition to her
maintenance during the waiting period (‘iddah), to
mut‘ah equivalent to at least two years of
maintenance, taking into account the financial
condition of the husband, the circumstances of the
divorce, and the duration of the marriage. The
husband may be permitted to pay this mut'ah in
installments."129

This view is also adopted by the Assembly of Muslim
Jurists of America (AMJA), as stated in their Family
Charter:

"A woman divorced before consummation and valid
privacy is entitled to mut‘ah if no sadaq was stipulated
for her. If a sadaq was stipulated, she is entitled to
half of it, along with recommended mut‘ah. This

mut‘ah is obligatory for every woman divorced after
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129 Dar al-Ifta al-Misriyyah, Mg sl 4385, accessed August 22, 2024, https://www.dar-

alifta.org/ar/fatawa/11513/%D9%86%D9%81%D9%82%D8%A9-

%D8%A7%D9%84%D8%B9%D8%AF%D8%A9-

%D9%88%D8%A7%D9%84%D9%85%D8%AA%D8%B9%D8%A9.
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%D9%88%D8%A7%D9%84%D9%85%D8%AA%D8%B9%D8%A9.
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consummation, even if her sadaq was stipulated in her
marriage contract. The amount of mut‘ah is
determined according to the financial capacity of the
divorcing husband and the condition of the divorced
woman, in accordance with what is deemed
appropriate by custom and practice. It should not be
used as a means to justify what the civil laws stipulate
regarding the equal division of all assets accumulated
after marriage."

What is mentioned at the end of the Assembly's
decision does not mean that mut‘ah will not in any
case reach half of the man's assets, but rather that
this should not be the rule. This is because the
divorcing husband might be obligated to pay for the
children's maintenance and the caretaker's fee and
could also have to maintain another wife if he chooses
to remarry. Meanwhile, we would require the new
husband to maintain her if she remarries. Therefore, if
we combine all these obligations on men and require
them, where is the justice in splitting the assets
equally between him and his wife? It is not fair to
combine the rights of two different systems for one
party and impose their obligations on the other.

The arbitration committee may sometimes grant the
woman more than half of the man's assets; his assets
may amount to just a few hundred dollars, and they
have no children, so a hundred dollars would not
suffice to ease the woman's distress upon her divorce.
She might also be given what is called the right to
compensation of labor if she assisted him in his work,
or she might only be given what compensates for her
emotional distress, without necessarily securing her

financially, in many cases. These cases include those
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where she did not leave her job and has her own
savings, or when she is not married to a wealthy man
but is the custodian of his children and will receive a
fee for that, or if their marriage was short-lived.
However, if we imagine a couple in their sixties, and
the husband decides to divorce his wife after forty
years of her dedication to the family, and she has no
savings, the committee could then divide those
savings between them. It is impossible to strictly
regulate such matters for arbitration committees,
given the countless influencing factors. However, they
could consider a distribution ratio similar to "a male
receiving the share of two females," while still leaving
room for those with magnanimity to act generously.
If we now recognize the need to make mut‘ah, with its
role in compensating for emotional distress, a means
of compensating and preserving the dignity of a
woman who has dedicated herself to serving her
family and sacrificed partially or completely her career
for the sake of stability, then we are not introducing a
new ruling. Instead, we are adopting a well-
established scholarly view that makes it obligatory for
all consummated divorces and following the majority
opinion that does not specify an amount, leaving the
matter to custom, which ultimately returns to mutual
agreement or judicial decision. The enactment of laws
in Muslim countries, such as the Egyptian law
mentioned above, or agreements among scholars of
Muslim minorities and recommendations for achieving
this through arbitration committees and imams, is
crucial. Before this becomes an established practice, it
might be wise for couples at the beginning of their
marriage to stipulate arbitration by someone who

holds this view. Once established, "What is agreed
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or "What is known by custom is like what is stipulated
by law,"131 so that a clear message reaches the
Muslim woman that her community is concerned with

protecting her rights and preserving her dignity and

family stability.

upon as custom is like what is stipulated verbally,"130

that the fatwa is directed toward achieving justice and
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Third Section: The Change of Conditions and the
Concept of Qiwamah

Qiwamah is a well-known concept, and to avoid
exhausting ourselves with various definitions, here's a
concise explanation from the Kuwait Encyclopedia of
Figh:

“Qiwamah in the linguistic sense comes from the root
'gama ‘ala al-shay’', meaning to maintain or oversee
something and to look after its interests. From this is
derived the term ‘qayyim’, which refers to someone
who manages or takes care of something, oversees it,
and seeks to rectify it. The word 'gawwam’, in the
pattern of 'fa‘‘al' used for emphasis, refers to
someone who is particularly diligent in overseeing,
managing, and protecting something with effort and
dedication.

Al-Baghawri states that ‘gawwam’ and ‘gayyim’ are
synonymous, but ‘gawwam’ is more emphatic,
indicating a person responsible for the interests,
management, and discipline of others ... A

guardianship under which the husband is entrusted
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with managing his wife's affairs, disciplining
her...."136

Notice here the combination of authority and
responsibility, right and duty, obligation and
preference.

Al-Zamakhshari (rA) said in his commentary on the
verse: "Men are in charge of women by [right of]
what Allah has given one over the other and
what they spend from their wealth" [Surah al-
Nisa: 34]:

“They are in charge of them, commanding and
prohibiting, just as rulers are over their subjects, and
they were called guwwam (guardians and caretakers)
for this reason. The pronoun in ‘some of them’ refers
to both men and women, meaning that men were
placed in charge over women due to Allah's preference
for some (men) over others (women). This implies
that authority is deserved based on merit, not through
domination, aggression, or coercion. They have cited
several merits of men: intellect, resolve,
determination, strength, literacy — in most cases —
chivalry, archery, and that among them are prophets,
scholars, the holders of greater and lesser leadership,
jihad, the call to prayer, the sermon, seclusion for
worship, the loud takbir during the days of Tashriq
according to Abu Hanifah, testimony in legal
punishments and retaliation, increased shares in
inheritance, being universal heirs, responsibility for
blood money and the such, oaths, authority in
marriage, divorce, and revocation, the humber of
wives allowed, and lineage attributed to them. They

are also characterized by having beards and turbans,
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and because of their spending, due to what they
spend on their marriages from their wealth in dowries
and maintenance."137

There is no doubt that most of the reasons he
mentioned for the preference of men are based on his
reasoning; some of these can be dismissed, while
others are difficult to prove. However, what no
believer in the Qur'an can dispute is that there is a
certain type of preference for men in matters that
qualify them for giwamah (guardianship or authority
along with caretaking), which is confirmed by their
spending their wealth on their families and taking care
of their needs. The verse does not negate the
preference of women over men in some matters, as
Allah says: "by what Allah has given some over the
others." However, what cannot be disputed is that it
indicates that what men are preferred with is
appropriate for the role of giwamah. Regardless of
what some proponents of feminist thought claim, who
argue for much that we agree with, and which the
Shari‘ah approves of and encourages in terms of
fairness and preserving the dignity of women, it is
women who suffer the most from stripping giwamah
from men. If you ask all Muslim women whether they
would exempt men from the responsibility of
managing their affairs, caring for their needs, and
spending on them, they would refuse. And if you
asked them about a man who, while with his wife in a
bedroom, hears a frightening noise and asks her to
check its source, they would strongly disapprove of it.

Indeed, if you asked all women on earth, they would
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disapprove of it. Would it then be appropriate to take
away from him the right corresponding to the duty
and the authority corresponding to the responsibility?
However, some today argue that male giwamah was
appropriate when the husband was materially and
morally responsible, before Allah and society, for all
the family’s needs, including wives, children, parents,
and all the women in the family. Since this
responsibility has fundamentally changed, the concept
of giwamah should be reconsidered and granted, in
practice, to those men and women who are capable
and qualified to care for others. How valid is this
claim?

There are matters that do not allow for any
compromise, such as faith and disbelief, monotheism
and polytheism. However, in most cases where people
passionately support two opposing views, the truth
often lies in finding a synthesis between them. But
how do we reconcile two opposing views? Is it done by
arbitrarily placing a point on the line between them?
Or by following personal whims? No, it is achieved
through impartial reflection on both positions.

Some fatwa from the European Council for Fatwa and
Research state: "It is not permissible for a man to
oblige his wife to provide for him, and it is not proper
for a Muslim man to live off his wife, relying on her to
pay for his food, drink, clothing, housing, and other
living expenses. How then can he deserve to be the
head of the family and in charge of it? Allah says:
'Men are in charge of women by [right of] what Allah

has given one over the other and what they spend
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from their wealth' [Surah al-Nisa: 34]."138

Some might argue that this response is exaggerated;
no sensible man sits at home expecting his wife to
work and spend on him while still expecting his
authority to remain intact. But sadly, this is the reality
for many families.

The noble verse has given two reasons for giwamah:
one granted by divine favor (wahbi) and one acquired
(kasbi). Ibn Kathir (rA) commented in his explanation
of the verse "and because they spend from their
wealth" that: "Meaning, in dowries, maintenance,
and the expenses that Allah has made obligatory upon
them in His Book and the Sunnah of His Prophet .
The man is inherently superior to the woman, and he
has merit over her and confers benefits upon her, so it
is appropriate that he is placed in charge over
her."139 Note his mention of "merit and benefaction."
Some people may dispute the divinely granted reason
and deny that men are naturally qualified for what
women are not; however, it suffices to note that they
differentiate between the sexes in all sports, as
women cannot compete with men. It is likely that only
a stubborn person who is unreceptive to reason would
deny this fact. But do men surpass women in other
mental and psychological aspects that qualify them for
giwamah? There is currently no way to prove or
disprove men's intellectual superiority scientifically,
nor are there intentions to answer this question
through rigorous and impartial studies. However,
there are undeniable differences, and at the very

least, it can be said that there is an undeniable
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138 European Council for Fatwa and Research, "The Husband Living as a Dependent on His Wife,"

accessed August 22, 2024, https://www.e-

cfr.org/blog/2018/11/08/%d8%a7%d9%84%d8%b2%d9%88%d8%ac-

%d9%8a%d8%b9%d9%8a%d8%b4-%d8%b9%d8%a7%d9%84%d8%a9-%d8%b9%d9%84%d9%89-

%d8%b2%d9%88%d8%ac%d8%aa%d9%87/.
139 Tafsir Ibn Kathir, 2:256.
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physical strength that no rational person can deny,
along with psychological and behavioral differences
that Allah made a reason for the giwamah of men.
This is sufficient for a Muslim to settle the debate.
Allah, the Most High, says: "But no, by your Lord,
they will not [truly] believe until they make you [O
Muhammad] judge concerning that over which they
dispute among themselves and then find within
themselves no discomfort from what you have judged
and submit in [full, willing] submission.” [Surah al-
Nisa: 65]. Any discussion on such a topic that does
not rest on this worldview and epistemological
foundation will fail, regardless of its outcome.
However, the question now posed by those who
believe in the Quran and the interpretations of the
Imams of Islam is: We know that one of the reasons
is divinely granted (wahbi), but what if the acquired
reason (kasbi) is lost, such that the woman is the one
working and providing for the family, or they are
sharing financial responsibility? Should we then say
that giwamah will remain as it is?
We have already established that the ruling of Allah
does not change in the foundational sense, but the
fatwa changes due to changes in customs and
conditions that affect the effective cause (manatat) of
rulings.
Thus, the answer to the last question involves
addressing two questions:

1. Have the circumstances changed in a way that

would alter the effective causes of the rulings?
2. How should the fatwa change to reflect these

altered circumstances?

JNsall s 1Y) cullaal)

First Subtopic: Change of Conditions
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We mentioned in the introduction that among
the significant changes, which only a denier
would reject, is the impact of mechanization
and automation on providing job
opportunities for women that were not
available in earlier times when agriculture,
herding, and various crafts and industries
required physical strength that women
generally lacked. Moreover, movement in the
land and traveling posed known dangers to
them. The scarcity of suitable jobs for them
was not a conspiracy by what is called
patriarchal societies, nor is the abundance of
such jobs today solely the result of feminist
philosophies and women's labor movements.
Human societies have always needed some
women to work outside their homes, and
many women have needed to earn a living.
However, the new reality we live in,
combined with other factors, has encouraged
more women to work outside their homes to
achieve a degree of economic independence
and other understandable aspirations. Today,
many families in both the West and the East
rely to some extent or even largely on
women's income. At the same time, some

studies indicate that despite eliminating most
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forms of overt discrimination against women
in science through legal, academic,
corporate, and government measures, the
climate in these fields is still less welcoming
to women. The proportion of women
obtaining doctorates in science and
engineering is significantly lower than that of
men, even though it has increased in recent
years. There is still a considerable gender
gap: in 2003, women accounted for 30% of

doctoral degrees in science and about 9% in

engineering, according to a report by the
National Science Foundation.144

Feminist advocates have traditionally blamed
these disparities on social and cultural
factors, but these justifications are losing
their credibility, and some have begun
questioning their validity.

Here is a summary of a comprehensive study
titled " Men, Women, and STEM: Why the
Differences and What Should Be Done?"145
by Steve Stewart-Williams and Lewis G.
Halsey, which examines gender disparities in
STEM (Science, Technology, Engineering, and
Mathematics) fields:

1. On average, men and women tend to
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144 Ker Than, "Why Do Men Dominate in Math and Science Fields?," Live Science, accessed August 22,

2024, https://www.livescience.com/1927-men-dominate-math-science-fields.html.

145 Stewart-Williams, Steve, and Halsey, Lewis G. "Men, Women, and STEM: Why the Differences and What

Should Be Done?" Journal of Psychology of Science and Technology, vol. 6, no. 3, 2021, pp. 325-350.
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inclined towards fields related to
objects (like engineering and physics),
while women tend to be more
interested in people-oriented fields
(like psychology and social sciences).
These differences, along with life
priorities, contribute to gender

disparities in STEM representation.

O st B Al g ¢ Ay
iy cagiaban 5 ) Y1 A 0DEL)
S il aiba e
laa Al<ia o by e
daliay sludll g Ja )l ey gl
A S Ay agliea y agilaladal
O slile it ) @l o ol
Yl aan (& Cpainl

e Lyl ¢ gl 4 jall Lls g 5
(s 3wl des ol i) dpan
Jea (Y STEM @Vl
g ST Yl a2 8 (gl
el Jia) 43 0¥ sLall ae

2. While the authors acknowledge that 2ol 38 (Gl 1 3 5l ol oyl
ial and cul | £ h pmiall g 3158l ol
social and cultural factors (such as Bl lia o 5a (3o Lo Aadla
upbringing and stereotypes) play a role Jar) (g B yall i padl 5 5 Aol
;.\MSQ‘)G:ng\;.MSJ\JQ:\J\GJB
in shaping these preferences, they el gl i (<1 L Al Ja )
. . . o Yucad - Al ¢ 4 \
emphasize that biological influences o= I "..4"'“’{""*5
also play a significant role. Evidence il
. Gl e Al Al o gl Cnd) B
suggests that these gender differences DAl L Ll s Le Jla
are not solely the result of social PUEEN (ot sed ¢Sl s
o _ el e Hal Jla ) aad (el
upbringing but also have a substantial Al Jae L i Y 138 5 coll
genetic component. L LS IS La e Jy Bl
_ _ oy da 15 Al dlsa A
3. While the authors recognize the Lm:j aaua il g Ssg\ 38 @fjaﬂ\
. L _ (o5l s e K aie 5 Al b
existence of discrimination and its Lt ym it Zobe it lin
impact on outcomes, they argue that it | & Gl see S dginilas cnals
. . ‘_A\}d\u;_) A Ma.a);é‘;&tb.mu"“
is not the primary reason for gender RPN ﬁ@\.w |y il e
disparities in these fields. In some el ylad) Azl e A3 daale & jla
e dal g u e adalegd CulS G
contexts, policies and practices may i A Apalall Jal gall Gl e
3508 30yl Calaa il Gl Leinilas
favor women over men, as some 38 E el les (il A Lo
C)A‘).._\.\S@MJHJ\JLAJ&?\MSMLAG
studies have found that women receive | <&y e z & Jdaall e cludll
. L Aagio 35 ) liag Galall el 1
preferential treatment in hiring or grant T s oy Lo ASLLY) B lin (IS Sl
allocation processes. GOSN eall 138 e U gal 3l sall Jas
Jasll (e Lgriay ol 23y (o 3aal)
64 AMIJA 20th Annual Imams' Conference | Figh Responses to Challenges Facing Muslim Families in the West | Sept 27-29 2024



BT @ gl e 0,315 wilgally JIgal s
Gall daing dolgall 38 Oladas 2o ]

de\ ‘dl> )

4. The authors suggest that instead of

5.

pursuing gender equality through
quotas or affirmative action, which may
undermine individuals' autonomy and
happiness, policymakers should focus
on providing equal opportunities. This
approach allows men and women to
freely pursue their interests and
careers, even if it does not lead to
equal gender representation in all
fields.

The study also highlights the
importance of family-supportive
policies in STEM fields, as making
careers in these fields more compatible
with family life (such as flexible work
or parental leave) may help reduce

gender disparities.

The conclusion of the above is that there are

material and practical reasons that have

enabled women to work outside the home

and earn an income comparable to that of

men in equivalent roles. However, biological

and psychological factors — as well as social

and familial ones — remain resistant to

change.

The divinely granted reason (wahbi) for

giwamah will remain the prerogative of men

as long as the world exists. As for the change
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in the acquired reason (kasbi), it is real but
not complete; men remain generally more
capable of earning than women, and this is
not only in physically demanding jobs but
many other fields as well, as we have
explained.

Another question remains: Is it suitable to
reconcile with this reality? As we discussed in
the introduction and when talking about
changing fatwas, there are material changes
that impose themselves and are difficult to
resist, even ‘Umar al-Farooq could not,
despite his caution, prevent the influx of
mawali into Madinah or its residents from
bringing them there when it became the
capital of a vast state, and he was ultimately
assassinated by one of them.

Among these material factors that are
difficult to resist are those that have made
women capable of earning and continue to
encourage many women to work outside
their homes. To stop this flowing river, one
would need strong dams; if there were
something in Islam that definitively
prohibited women from working, we would
rely on that as a barrier. However, the truth
is that Islam does not forbid women from
working outside the home if the work is

suitable and does not harm their modesty or
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dignity. The Prophet & allowed the maternal
aunt of Jabir to leave her home to work,
saying, “Yes, go and cultivate your palm
trees, for perhaps you will give in charity or
do something good,” and leaving the house
for this purpose involves some interaction
with men, as she would not find her palm
trees by herself.

But while we do not have clear evidence to
forbid a Muslim woman from suitable work
outside her home and understand that
society may need some of them to work and
that many of them may need to do so, we
wish for the homes of Muslims not to be
ruined. We wish to tell the Muslim woman
who is married that it is her right to stay in
her home and be provided for by her
husband, and it is her duty to prioritize the
family's needs and the children over her
professional ambitions when necessary.
When it is possible to devote oneself to the
family when needed, this is her most
honorable function. If it is possible to work
remotely from home, that is better. If you
can manage with part-time work to care for
your family, sacrificing some money for the
family and children will bring great benefit
and blessings. And if you or your family need

you to work full-time outside the home —
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which is something more Muslim families
should gradually move away from — then
strive as much as you can to care for your
children and attend to your husband. In such
cases, we will also remind your husband to
consider your situation and to redistribute

household responsibilities.

Lgalsa g 4a) 581 o ggda 1A Cullaal)

Second Subtopic: The Concept of Qiwamah and Its

Rulings

There is no doubt about the continued validity of the
principle of guardianship (giwamah), as it is based on
a divine cause that will remain specific to men as long
as the world exists: "Men are in charge of women
by [right of] what Allah has given one over the
other and what they spend [for maintenance]
from their wealth." [Surah An-Nisa: 34]

However, there is also no doubt that guardianship will
not remain as it was, even if some refuse to
acknowledge it. This is especially true when the
woman goes to work, returns, and contributes to the
household expenses with or without her husband. The
earned reason (the cause related to provision) for
guardianship has been partially lost in many situations
and completely in some.

Since the intended meaning of giwamah for a man is
for him to be the head of the household and to require
the woman to obey her husband—which is the core
and essence of giwamah—we must first understand

what this obedience entails in our Shari‘ah so that we
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can determine the impact of changing conditions on
the ruling of giwamah for a man.

Obedience to the Husband:

"It is agreed upon by the scholars that obedience to
the husband is obligatory upon the wife."148

The Prophet & said: "If a woman prays her five

prayers, fasts her month (Ramadan), guards her

'Enter Paradise from whichever gate of Paradise you
wish.'"149

And Allah Almighty says: "And for them [women]
is [a right] similar to what is upon them,
according to what is reasonable, but the men
have a degree over them." [Al-Bagarah: 228]. This
"degree" refers to giwamah, which, as previously
mentioned, entails obedience. There is no
disagreement among scholars on this matter, and no
one who reads the verse of giwamah in its entirety
can doubt this. Anyone who claims that it is a
responsibility without corresponding authority or a
duty without a corresponding right is asserting
something that is rejected by the common sense of
ordinary people, let alone the distinguished scholars.
Imam al-Ghazali said: "A woman must obey her
husband in everything he asks of her concerning
herself, as long as it does not involve disobedience to
Allah. There are many narrations that emphasize the
The

Prophet # said: 'If a woman prays her five prayers,

significance of the husband's rights over her...

chastity, and obeys her husband, it will be said to her:
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148 Al-Mawsdi ‘ah al-Fighiyyah al-Kuwaytiyyah, 41:313.

149 It was narrated by Ahmad, Ibn Hibban, and al-Tabarani in a/-Mu jam al-Awsat from the hadith of ‘Abd al-
Rahman ibn ‘Awf and Abu Hurayrah. It was deemed hasan by al-Sakhawi and sahih by al-Albani in Sahih al-
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fasts her month, guards her chastity, and obeys her
husband, she will enter the Paradise of her Lord.' He
added the husband's obedience to the fundamentals
of Islam."150

Imam Ibn Taymiyyah said: "If a woman marries, she
is not obliged to obey her father or mother in leaving
her husband or visiting them, and so on. Rather, she
is obliged to obey her husband if he does not
command her to disobey Allah, and his obedience is
more deserving than theirs."151

Al-"Allamah ‘Atiyyah Saqgr says: "The husband's right is
given precedence over that of her parents, as will be
mentioned in the hadith recorded by al-Bazzar. The
Fatwa Committee of Al-Azhar, under the leadership of
Shaykh ‘Abd al-Majid Salim, issued a fatwa to this
effect."152

Given the obligation of the wife's obedience to her
husband, what are the general limits of obedience to
those who have the right to it, other than the
Messenger of Allah #, such as parents, rulers, and
husbands?

Obedience in What is Right (al-Ma ‘ruf)

The Prophet & said: "There is no obedience in
disobedience (to Allah); obedience is only in what is
right."153

Hence, “it is also agreed upon that the wife's
obligation to obey her husband is conditional upon it
not involving disobedience to Allah, as there is no

obedience to a created being if it involves
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150 Ihya’ ‘Ulam al-Din, al-Ghazali, 2:56.

151 Mukhtasar al-Fatawa al-Misriyyah, al-Ba‘li, 347.

152 Mawsd ‘at al-Usrah Tahta Ri‘ayat al-Islam, ‘Atiyyah Saqgr, 3:230.
153 Narrated by al-Bukhari from the hadith of ‘Ali ibn Abi Talib (rAa)
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disobedience to the Creator.”154

The term al-ma ‘rif does not merely mean what is
permissible (mubah); it encompasses what is
generally recognized as good among people.
Therefore, if the husband commands something
permissible that causes harm to her, or if he orders
her to consistently neglect recommended acts (sunan)
or good deeds, or if he commands something
permissible without any valid reason, then obedience
is not obligatory.

The Prophet Muhammad (peace be upon him) said:
"There should be neither harm nor reciprocating
harm.”

Imam Ibn Taymiyyah stated: "A man has the right to
enjoy his wife whenever he wishes, as long as he does
not harm her or distract her from an obligation."155
He also said: "A person must obey his parents in all
matters that are not sinful, even if they are
disobedient [to Allah]. This is evident in the general
statement of Ahmad, provided it benefits them and
does not harm him."156

Notice his saying "in what benefits them" — meaning,
there is a legitimate purpose for them in it. Imam Ibn
Hajar al-Haytamni states: "A child is not obligated to
obey their parent's command to adhere to their
parent's madhhab, because such a command, where
there is no legitimate purpose, is mere folly."157
Imam al-Tartushi states regarding the rights of
parents: "If they prevent him from practicing a

sunnah repeatedly, he should obey them, but if it is
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154 Al-Mawsd ‘ah al-Fighiyyah al-Kuwaytiyyah, 41:313.

155 Majmi* al-Fatawa, Ibn Taymiyyah, 28:384.

156 Al-Fatawa al-Kubra li-Ibn Taymiyyah, Ibn Taymiyyah, 5:381.
157 Al-Fatawa al-Fighiyyah al-Kubra, 1bn Hajar al-Haytami, 2:129.
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on a permanent basis, then not, because it would lead
to the abandonment of the religious laws."158

These are the general restrictions on obedience to
anyone other than the infallible (#) who has the right
of obedience. But is a wife's obedience to her husband
of the same nature as her obedience to her parents,
or is it more limited in scope?

We previously cited the words of Imam Ibn
Taymiyyah: "If a woman marries, she is not obligated
to obey her father or mother in leaving her husband
or in visiting them and similar matters; rather, she
must obey her husband unless he commands her to
disobey Allah. His right to obedience takes precedence
over theirs."159

From this statement, it appears that a husband's right
to obedience is more emphatic than that of the
parents, which is understandable when it pertains to
marital life and its arrangements, as indicated by the
beginning of the phrase. This is because it is now an
independent family unit; without a head whose
authority takes precedence in matters of family life,
there would be disorder and confusion. However, the
reality is that the wife's obedience to her husband
arises from the marriage contract, so what does this
contract authorize him in terms of the right to
obedience, and what is its scope?

Imam Ibn Nujaym explains: "A woman is not
obligated to obey her husband in everything he
commands; rather, this is only in matters related to
marriage and its associated rights."160

In the "Encyclopedia of the Family under the Care of

Islam" by ‘Atiyyah saqgr, there is a detailed
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158 Al-I'lam bi-Fawa’id ‘Umdat al-Ahkam, 1bn al-Mulaqqin, 10:50.
159 Mukhtasar al-Fatawa al-Misriyyah, al-Ba‘li, 347.
160 Al-Bahr al-R&’iq Sharh Kanz al-Daqa’iq wa-Minhat al-Khalig, Ibn Nujaym, 5:77.
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explanation of the different domains where a wife is

expected to obey her husband. The author categorizes

these areas into four types: 161

1.

Absolute Obedience: This refers to a wife
obeying everything her husband commands, as
long as he believes it brings joy to his heart,
even if such actions are not endorsed by
religious teachings or noble traditions, or they
are beyond her capacity.

Conditional Obedience: This type of
obedience is limited by two conditions: the
commanded act must be within the wife's
ability and capacity, and it must not conflict
with religious teachings or noble traditions.
This applies regardless of whether the act
relates to marital life or not.

Obedience within Marriage-Related
Matters: This pertains to obeying the husband
in actions that are within the wife's capacity,
do not contradict religion or customs, and are
related to the marital relationship, such as
conjugal relations, raising children, and serving
the husband. However, this does not extend to
matters that fall under other specific domains,
like acts of worship devoted solely to Allah or
matters where she has been granted
autonomy.

Minimal Required Obedience: This category
includes two main obligations that are
necessary for marital life or connected to it:
fulfilling the husband's right to conjugal

relations and staying in the marital home.
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161 Mawsd ‘at al-Usrah Tahta Ri‘dyat al-Islam, ‘Atiyyah Saqgr, 3:233.
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These are the only two duties whose neglect

would nullify the husband's financial obligations

toward her. Other services, such as cooking or

housework, are considered voluntary acts of
kindness. Al-Nawawi explains in his
commentary on Sahih Muslim that using the

wife for cooking, cleaning, and other tasks is

permissible only if she agrees to it. Otherwise,

it is not obligatory for her. The primary duty

for the wife is to be available for her husband

and stay in the home.
In another place, while commenting on Asma’ bint

Abul Bakr's service to her husband al-Zubayr, Al-

Nawawri states: "This is all from the well-known good

customs that people have agreed upon, that the

woman serves her husband in these tasks and others,
like baking bread, cooking, and washing clothes. All of

this is voluntary from the woman, an act of kindness

towards her husband, a good cohabitation, and a

charitable act from her. It is not obligatory for her,

and she would not sin if she abstained from all of this,

and he is required to provide these services for her.
And it is not permissible for him to compel her to do
any of this. The woman performs these tasks
voluntarily, and it is a beautiful custom that women
have continued to practice from ancient times until
now. What is obligatory for the woman is limited to
two things: making herself available to her husband
and staying in his home."

After rejecting the first scenario, ‘Allamah ‘Atiyyah
saqgr said:

“The second scenario is an inspiration for those

seeking the highest form of perfection in marital life in
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its finest shapes and forms...

The third scenario is also a favorable view, without
doubt, but the marital happiness derived from it would
be lesser than that of the previous level. This is
because the matters that fall outside the scope of
essential marital requirements are numerous and
diverse, and while they might have their specific
domains, it is challenging to separate them entirely
from his authority as a husband...

The fourth scenario, in truth, considers the bare
minimum in defining the wife's relationship with her
husband. The foremost objective of marriage is the
fulfillment of conjugal rights and all related aspects, to
be performed correctly. This was the reason for
shifting the responsibility for her maintenance from
her guardian to her husband. If she disobeys him in
these matters, she would not deserve to be
maintained for something that does not have a
corresponding obligation.” Here ends the words of
‘Atiyyah Saqgr (rA).

I say: The reason for Imam al-Nawawrl's focus on the
wife's obligation to obey her husband in matters
related to conjugal rights and remaining in the house
is that he is discussing her duty to obey him
concerning herself. However, the children, for
example, are under his guardianship; he is the one
responsible for their upbringing. So, if he decides to
transfer them from one school to another, this is his
right, although consultation is always recommended.
As for commanding her to pray and fast, this falls
under the category of enjoining good and forbidding
evil, which is obligatory upon him without a doubt,

and she may also command him in such matters.
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Regarding the matter of not allowing someone into his
house except whom he approves, Imam al-Nawawi
holds that this is not his right as a husband, but
rather his right as the owner of the house. He states
in his Sharh Muslim: "His saying & (nor should she
allow anyone in his house while he is present except
by his permission) indicates that one should not act
on behalf of the husband or anyone else who owns a
house or other properties by granting permission in
their possessions without their consent. This is
applicable to cases where the wife does not know of
her husband's approval. However, if the wife or others
are aware of his consent, then it is permissible."162
However, Imam al-Nawawi's position was opposed by
other scholars, and the matter is open to
interpretation, particularly when it does not involve
seclusion (khalwah) or suspicion (ribah).

Among the matters that must be obeyed, as
established by the marriage contract, is the husband's
right to conjugal relations. For this reason, it is said
that a wife should not leave the house without her
husband's permission, that she should not observe
voluntary fasts without his consent, and so on. There
are numerous narrations that emphasize the
importance of these rights and encourage adherence
to them. The Prophet & said: "If a man calls his
wife to his bed and she does not come, and he
spends the night angry with her, the angels
curse her until morning."163

But is her obedience in this regard absolute, or are
there exceptions that permit her to refuse at times
and make it obligatory at others?

Imam Ibn Taymiyyah said: "A man has the right to

162 Sharh al-Nawawr ‘ald Muslim, al-Nawawi, 7:115.

163 Agreed upon by al-Bukhari and Muslim, from the hadith of Abl Hurayrah.
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seek enjoyment from his wife whenever he wishes,
provided it does not cause her harm or prevent her
from fulfilling a duty."164
‘Atiyyah Saqgr cited the statement of Imam Ibn
Taymiyyah and then listed the conditions under which
a wife is not obligated to obey her husband regarding
conjugal relations:
1. When she is in a state of menstruation (hayd)
or postpartum bleeding (nifas).
2. If either of them is observing an obligatory
fast.
3. If either of them is in the state of ihram during
Hajj or ‘Umrah.
4. If either of them has a contagious disease
transmitted through sexual contact.
If the wife is ill.
6. If the wife experiences obvious and unbearable
pain during intercourse.
7. If the husband is unable to provide the
obligatory financial support.
It may also be justified to add psychological distress
as a valid reason, such as if he calls her to his bed
shortly after the death of her child or parent, or after
severely beating her. However, if a woman uses this
exception as an excuse to refuse conjugal relations in
situations of anger or disagreement, this is not
justifiable; it constitutes outright disobedience to the
Prophetic command. Is the prohibited refusal not
relevant to such cases? How can a rational woman
believe that such behavior is a way to improve the
husband or the marriage? Rather, it is the most
effective way to anger the husband, ruin the

marriage, and destroy the family. Her obedience in

164 Majmi‘ al-Fatawa, Ibn Taymiyyah, 28:384.
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matters of intimacy is the way to mend relations if he
is rebellious and to win him over if he is estranged. If
he does not reform, then they should seek arbitration
from someone who can mediate between them. If she
can no longer bear life with him, the solution to end
her suffering is to request divorce or khul".

An important related question about obedience
remains: Is the husband entitled to command her to
perform a duty according to his madhhab that is not
obligatory according to hers, or to forbid her from
something he considers prohibited according to his
school, but she does not?

Scholars have differed on this matter, and both the
Shafi'T and Hanbali schools record differences of
opinion within their respective traditions. Imam al-
Nawawi stated: "He has the right to prevent her from
drinking something that intoxicates. As for the
amount that does not intoxicate, there are two
opinions, and they also apply to forbidding a Muslim
woman from consuming this amount of nabidh
(fermented drink) if she believes it to be
permissible."165

Imam Ibn Qudamah said: "Similarly, if he marries a
Muslim woman who believes that consuming a small
amount of nabidh is permissible, does he have the
right to prevent her from doing so0?"166 The
prevailing opinion in our school is that he does not
have this right. In "Kashshaf al-Qina‘," it is stated:
"(Similarly, a Muslim woman who believes that
consuming a small amount of nabidh is permissible)

cannot be prevented from it."167

165 Rawdat al-Talibin wa- ‘Umdat al-Muftin, al-Nawawi, 7:137.
166 A/-Mughni, Ibn Qudamah, 10:223.
167 Kashshaf al-Qina“ ‘an al-Igna‘, al-Buhuti, 12:85.
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Third Subtopic: The Impact of Changing Conditions and
Customs on the Rulings of Qiwamah

We must remember, and remind our Muslim brothers
and sisters, that the righteous men and women of the
Hereafter are more keen to know their duties than
their rights, for by fulfilling their duties, they please
their Lord and find success in the Hereafter.

We should also reflect on the words of the Messenger
of Allah &: “Fulfill the rights that are due from
you, and ask Allah for the rights that are due to
you” (recorded in al-Sahihayn, with this wording found
in Ahmad).

Regarding marital life, we must understand that its
rectification comes through fad/ (benevolence), not
mere ‘adl (justice). Allah says: “"And do not forget
fadl between yourselves” (Al-Bagarah: 237).
Whoever insists on justice without offering fad/ is likely
to fall into oppression. After all, who among us
possesses the fairness and impartiality to distinguish
the fine line between the rights of two parties,
especially when those two parties are spouses whose
lives are deeply intertwined?

True chivalry (futuwwah) lies in fulfilling duties,
treating people with graciousness, and relinquishing
many rights. This is something we should remind both
men and women of. A benevolent man often does not
need to insist on his right to giwamah or obedience;
instead, he manages his family affairs with excellence,
overlooks faults, and offers sincere counsel. As a
result, he is given love and gratitude that brings joy to
his heart, and a mere hint from him is often sufficient
to achieve harmony.

Also, the wife of Prophet Ayyub (Job) did not need to
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understand what we detail here regarding the
meaning of giwdmah when a man is unable to earn
and provide for his wife.

However, with this preamble, we should remind
ourselves of the importance of justice. Achieving it is
only possible through knowing rights and duties,
which can only be fully understood through the
guidance of al-shari' (the Lawgiver). Without this
knowledge, one might fall short of justice while
thinking themselves among the benevolent. Figh
(understanding of Islamic law) is also necessary
during disputes, as it is the basis for judgment and

resolution.

Thus, we have discussed the changes in
circumstances, the meaning of giwamah, and the
concept of the wife's obedience in Islam. We also
mentioned that there is no way to strip men of
giwamah. Now, we turn to the main purpose of this
paper: examining the impact of changing conditions
on giwamah. Family arrangements are innumerable,
but we will discuss three of them briefly:

1. The insolvent or lazy man and the working

woman.
2. The working woman who shares in the family’s
expenses.

3. Housewives.
First: The Insolvent or Lazy Man and the
Working Woman
Know that this issue is not a new one, and the fatwa
regarding it has not changed. What has changed in
some societies is its prevalence. The question
regarding a man who stays at home while his wife
provides for him, yet he still demands his full rights as
the head of his family, has already been addressed by

our jurists long ago. Imam al-Shirazi, in one of the
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most authoritative works of the Shafi‘T school, states:
"If she chooses to stay after his insolvency, she is not
obligated to allow intimacy, and she may leave his
home, because her compliance is in exchange for
maintenance, and it is not obligatory in its absence. If
she chooses to remain with him despite his insolvency
and later decides to annul the marriage, she has the
right to do so."188

Imam Ibn Qudamah, in his most authoritative work of
comparative Islamic jurisprudence, says: "If she
consents to stay, she is not obligated to fulfill his
conjugal rights, as he has not provided her due
exchange, just as the buyer is not required to deliver
the goods if he defaults on the price. He must allow
her to earn for herself and to provide for her needs, as
confining her without maintenance would harm her. If
she is wealthy, he cannot confine her because he only
has the right to do so if he covers her expenses and
meets her needs for his right to lawful enjoyment.
When both conditions are absent, he does not have
the right to confine her.”189

This man, therefore, does not have the most specific
and essential rights of marriage: the right to conjugal
relations, even if he is not lazy but only insolvent.
However, in the case of insolvency, it is assumed that
a Muslim woman would willingly offer such a
concession out of her own benevolence and kindness.
Sometimes, there may be a temporary arrangement
in which the woman is the breadwinner for the family.

In the biography of Imam Ahmad, it is mentioned by
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189 A/-Mughni, Ibn Qudamah, 11:366.
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his son salih: "My father said: ‘During times of
scarcity, your mother used to spin fine thread, and
she would sell the istar [about 20 grams] for two
dirhams—sometimes less or more—which would
suffice for our sustenance.””190 The couple might be
in harmony, and if the woman fulfills her obligations,
she is among the most virtuous, and it is expected
that the man will recognize her rights and virtues, just
as our Imam did. In al-Manaqib (Virtues), it is also
mentioned by al- Marrtdht about Ahmad: “My wife,
Umm salih, lived with me for thirty years, and we
never had a disagreement.”191

Housewives

In this scenario, which is the opposite of the previous
one, the family remains in its original state, where the
man supports his wife and children, and the wife
manages the household and cares for the children.
This family remains on the original arrangement, and
there would be no change here except to protect her
rights in case of divorce, as we previously mentioned,
by ensuring that the purpose of the Mut‘ah
(consolatory gift/compensation) is to secure her
needs, not merely to console her. However, people, as
‘Urwah ibn al-Zubayr (rA) said, "are more similar to
their times than to their parents and
grandparents,”192 and many women complain about
husbands' abuse of their giwamah rights. A woman
compares herself to others, and Ibn al-Najjar states in
Al-Kawkab al-Munir: “... And whenever the term

'ma ‘rif’ is repeated in the Qur'an, such as in Allah's
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190 Manéaqib al-Imam Ahmad, Ibn al-Jawzi, 331.
191 Manaqib al-Imam Anmad, Ibn al-Jawzi, 403.

192 Hilyat al-Awliya’ wa-Tabaqat al-Asfiyd’, Ablu Nu'aym al-Asbahani, 2:177.
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statement {And live with them in kindness} [An-
Nisa’: 19], it refers to what people of that time
recognize as reasonable in such matters.”193 And
where Muslims live as minorities in the West, we
cannot deny the impact of the environment. Wise men
should be aware of this and understand that there are
those who may incite their wives against them,
whether intentionally or unintentionally. So, let them
fear Allah regarding their families and children. The
Prophet # forbade the cutting of hands during military
expeditions, fearing that the punished individual might
join the disbelievers.

Islamic jurisprudence is broad, and scholars have
different opinions, and most of the change here will
involve adopting the views that promote family
stability, harmony, and the prevention of discord and
conflict.

For example, we mentioned the scholars'
disagreement over obliging a woman to follow her
husband's madhhab; we choose not to impose it,
which is the accepted opinion in our madhhab anyway.
They also disagreed on whether he can prevent her
from visiting her parents. A fatwa in accordance with
the views of the Hanafis and Malikis states that he
cannot prevent her: "And in the ‘Utbiyyah: 'A man
does not have the right to prevent his wife from going
to the house of her father or brother.””194 We agree
with this, even if it contradicts our madhhab, because
preventing her is not in line with mutual kindness, and
it prevents her from fulfilling the duty of kindness
towards her kin. Thus, the Hanafis state: "“If her father

is ill and needs her care, and the husband prevents
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193 Sharh al-Kawkab al-Munir, 1bn al-Najjar, 4:448-452.
194 Al-Taj wa-al-Iklil li-Mukhtasar Khalil, al-Mawwagq, 5:548.
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her from attending to him, she must disobey him,
whether the father is Muslim or non-Muslim.”195
Similarly, they differed on what she is obliged to obey,
so we adhere to the narrowest circles: obedience in
exclusive marital enjoyment, not allowing anyone into
his house whom he dislikes, and not leaving his house
without his permission. We encourage the husband
not to be obstinate and to grant the righteous woman
a general permission in both matters and not require
her to seek his permission for every entry and exit,
nor for the entry of those whose entry does not raise
suspicion, such as women and maharim. We
emphasize to the woman the importance of seeking
his permission in matters that may be contentious,
just as we stress to her the need to expand the scope
of obedience, especially with a wise and noble man, to
include everything related to marital and family life, as
marital happiness can only be achieved through this.
The point in this case is to ease matters for the
woman to align with the original intention of the
Shari‘ah by choosing the opinions of scholars that are
closest to it or by considering changing customs that

do not contradict clear texts.

Third: The Working Woman Who Contributes to
the Family’'s Expenses

This arrangement is more complex than the previous
ones, with numerous potential scenarios. In this case,
we say that both spouses should reach an agreement,
ideally before the marriage contract, so that it
becomes a condition within it. As the Prophet & said:

“The Muslims are bound by their conditions, except a

condition that makes lawful what is prohibited or
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195 Tabyin al-Haqa’iq Sharh Kanz al-Daqa’iq wa-Hashiyat al-Shilbi, al-Zayla‘T, 3:58.
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prohibits what is lawful.” If the wife sets a condition
for the husband during or before the contract that
does not contradict the essence of the marriage and
benefits her—such as stipulating that she will continue
working in a certain job, will not be removed from her
home, will not be taken on a journey, or that he will
not take another wife—then, according to the
principles established by our Imam Ahmad, the
contract and the condition are valid, and they must be
honored, and he explicitly stated some of these
conditions.204

If the house is jointly owned, it was previously
mentioned that Imam al-Nawawi held that preventing
her from allowing others into "his" house is because it
is "his" house. So, does she have the right to prevent
him from bringing in those he desires if it is their
shared house? It is well known that "each partner in a
joint ownership is a stranger in the other's share and
is not considered an agent for the other; therefore,
one cannot dispose of the other's share without
permission."205 And if they exclude from this the
rights of partners to reside in the house under
circumstances that are deemed part of the use of the
house, such as entering and exiting, they can certainly
inconvenience each other in other transactions.

Do you see where discussions of rights and duties lead
when we do not consider the concepts of mutual

agreement, understanding, affection, and mercy?
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204 "In summary, the conditions in marriage are divided into three categories. The first cate?ory includes those

conditions that must be fulfilled, which provide benefit and advantage to the wife. Examp

es include

stipulating that she should not be taken out of her home or town, that she should not be made to travel,
that the husband should not marry another wife, or take a concubine. These conditions must be honored."

Al-Mughni, Ibn Qudamah 9:483.

205 Majallat al- Ahkam al- AdI|yyah 206. And in Kashshaf al-Qina ", al-Buhti, 7:504: "(However, the
permissibility of taking possession (qabd) of a transportable shared item (mushé‘), such as half a horse or a
camel, requires the consent of the co-owner (idhn aI-shaerR for its possession. This is because taking

possession involves moving the item, which |nherently invo

ves the share belonglng to the co-owner. It is

prohibited (haram) to deal with another person's property without their consent."
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Guardianship over his children: He decides,
after consultation, what is in their best
interests. This is a right outside the marriage
contract, which is why it is not listed among
the specific rights related to the marriage, but
we mention it here so that it is not
misunderstood as being revoked.

The right to marital enjoyment: However,
since he allowed his wife to go out and
expected her to help with expenses, he should
be gentle with her and not burden her
excessively in seeking marital enjoyment.
Nevertheless, she is not permitted to refuse
him except for the reasons we have mentioned
before.

The right to forbid her from leaving his
home without his permission: Except when
it is necessary, such as visiting a judge, a
mufti, a doctor, or her parents, as we have
suggested, or what she stipulated in the
marriage contract. But since he allowed his
wife to go out and expected her to help with
expenses, it is expected that he does not make
it difficult for her when she seeks permission to
attend to her other needs.

The right to forbid anyone from entering
his home whom he dislikes: It is expected
that he will not misuse this right, especially
when the house is jointly owned, in which case

she also has the right to oppose his actions.
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forbid evil: This is a shared right between

them.
Is he entitled to obligate her to perform household
chores such as cooking, baking, sweeping, and
mopping? As mentioned earlier in the words of al-
Nawawi, he is not entitled to this, and it is the view of
the majority. Imam Ibn al-Qayyim said: "A group
prevented the obligation of serving him in anything;
among those who held this view were Malik, al-Shafi'i,
Abl Hanifah, and the zahiris, who said: 'The marriage
contract only entails the right to marital enjoyment,
not servitude and the provision of services.'”206 This
is also the view of our Imam Ahmad. In A/-Mughni, it
is stated: "The woman is not obligated to serve her
husband in tasks such as kneading, baking, cooking,
and similar activities. This is explicitly stated by
Ahmad.”207
Those who argue for the obligation base it on what is
customary. Imam Ibn Taymiyyah stated:
“It is obligatory for her to serve her husband in a
manner that is customary for someone like her and
someone like him, and this varies depending on
circumstances. The service of a Bedouin woman is not
like that of a village woman, and the service of a
strong woman is not like that of a weak woman.”208
This opinion, held by Abu al-‘Abbas, aligns with the
views of Abl Bakr ibn Shaybah, al-Jawzjani, Ibn
Habib, a group of the Hanafis, and others, and it is the
more persuasive opinion, consistent with thousands of

years of human customs outside the affluent families.
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206 Zad al-Ma‘ad, Ibn al-Qayyim, 5:263.

207 Al-Mughni, Ibn Qudamah, 10:225

208 Al-Fatawa al-Kubra li-Ibn Taym/yyah 5:480.
218() +/YY 1) Al ol ¢ Jadl
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"The Prophet # used to ask his wives to serve him.
He said, ‘O ‘A’ishah, give us something to drink, O
‘A’ishah, feed us, O ‘A’ishah, bring me the knife and
sharpen it with a stone.””209 There is no escape from
saying this if the woman is devoted to the home while
the man works hard to provide for his family.
However, our stance is not based on an obligation
imposed by the marriage contract but rather on
justice. In Al-Mughni, it is said: "As for the Prophet’s
& division between ‘All and Fatimah, it was according
to the noble morals and customary practices, not as
an obligation.”210

If she shares with him in the expenses of the house
and works as he does, then certainly the burdens
should be redistributed to achieve justice. He may
even be tasked with more household work than she is
if she has young children, for no matter how much he
helps in raising them, she will still bear the burden of
nursing and, in most cases, much of their care.
Therefore, justice is the criterion, and while we do not
encourage a change in roles, when they do change,
justice must be observed. Likewise, it is not
permissible for the woman to work just to save her
salary and spend it on luxuries, expecting the man to
relinquish his rights to enable her to do so. If they are
both doctors, for example, working full-time and
sharing domestic duties, is it reasonable for her to
expect him to spend on her so she can save her salary
while he endures her absence from the house and
assists her in it?

“Be just; that is nearer to righteousness.” [Al-Ma'idah
5:8]

O Allah, guide us by Your permission to the truth in

209 A/-Mughni, Ibn Qudamah, 10:225.
210 Al-Mughni, Ibn Qudamah, 10:226.
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which people differ, and make us righteous and
among those who bring righteousness. Grant us from
our spouses and offspring comfort to our eyes, and
make us and them beneficial to Your religion and Your
righteous servants. And send blessings upon
Muhammad. All praise is due to Allah, the Lord of all

the worlds.

la gl g Aailal)

Conclusion and Recommendations

1. The foundational principle is that Shari‘ah rulings
do not change with the passage of time or
variations in place, such as the obligation of
duties, the prohibition of what is forbidden, and
other explicit determinations. However, fatwas
based on customs and common practices that
impact the effective causes (manatat) of rulings
may change. It is not permissible to cite changes
in time or place alone as a reason for altering a
fatwa without a change in those manatat; rather,
there must be a legitimate Shari‘ah basis for
changing the fatwa. Examples of this include:

o The emergence of a new reason, such as the
compilation of the Qur'an during the time of the
Companions due to the death of reciters.

o The removal or presence of a temporary factor,
such as the Prophet & not demolishing the Ka'bah
due to the recentness of the Quraysh to Islam.

o Changes in means and tools, like relying on DNA
testing in areas previously dependent on
physiognomy, and more.

o Conflicts of interests or harms, such as permitting
compensation for teaching the Qur'an when

volunteers are unavailable.
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o Differences in customs and traditions in Al L dasia g gl i) agd o
transactions. S ) J“"‘"“

. . Gl 228 sy ansiy i o
o The emergence of errors in previous fatwas, such _?@‘)ul.u)

as the fatwas of the majority on the maximum (el e dpial a8yt
and minimum durations of pregnancy. oy Lgihalia J"‘jcs"j‘ﬁ
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2. Custom ('urf) is authoritative, but its application is . .
_ (urf) PP Gl sl gaab gl w4 Y3

in: Ay il acalia 38 jaa Ol ) (e
o Understanding the unrestricted statements of deadll iy plaill g laac)

Jae b s sl Ll daleial)

Shari‘ah and regulating what has not been laindy il Aiall e i

regulated. Aallae cuial Alyaal) 3aY)
o Interpreting, restricting, and validating people’s Oe 2 Y e Al (a all

Aaladl (3ia3 ) (s sl 4 5

words and transactions. Lol e e o Ll

o Changing rulings based on customs whose SYERw B IR PR P P
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- Igia) allati Al 5 5 Lladl)
conditions. Cela

3. Anyone issuing a fatwa in any field must be ?LSJ 6_,‘ eSas kel ‘;“ij‘ 4
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the detailed textual evidence to avoid

contradicting Shari‘ah texts. The fatwa should aim
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justice and family stability.
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6.

o Mutual agreement, affection, and mercy.

o Justice and graciousness: Justice should be

upheld while encouraging graciousness and

tolerance between spouses.

o Responsibility: Both spouses bear specific

responsibilities toward the family.

o Complementarity: Recognizing the different roles

of the husband and wife within the family to

ensure balance and complementarity.

o Ma'ruf (customary good behavior): If we said that

the most pertinent verse to this matter in the
Book of Allah is: {And live with them in
kindness} [Al-Bagarah: 237], it would not be an
exaggeration.

There will remain biological, psychological, social,
and familial differences between the sexes that
are not subject to change. However, material and
real factors have enabled women to work and
earn in ways that are almost on par with men. It
is difficult to resist these changes that have
encouraged women to work outside the home.
Since Islam does not prohibit a woman from
working if it is appropriate and does not
compromise her modesty or dignity, it is wise to
rationally engage with this reality while guiding
women to balance work and family if she needed
to work. A Muslim woman with a husband should
remember that she has the right to remain in her
home while her husband provides for her, and she
has the duty to prioritize the family’s interests
and children over her professional ambitions when
necessary. She should be encouraged to choose
to dedicate herself to her family when needed,

work from home if possible, or opt for part-time
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work. If a woman needs to work full-time outside
the home, she should strive as much as possible
to care for her children and attend to her
husband, aiming to achieve the necessary
balance, while the husband is also advised to
support her and redistribute household

responsibilities with her.

. The innate reason (wahbi) for giwamah remains

with men as long as the world exists, while the
acquired reason (kasbi) — the ability to provide
financially — has undergone a real change,
though not a complete one. Generally, men
remain more capable of earning than women and
better equipped to handle the risks of labor and
toil outside the home. The man who fulfills his
duty of providing financially retains his
fundamental rights, namely obedience in matters
of conjugal intimacy, permission for leaving his
house, and not allowing into his house those he
dislikes. However, men are advised not to abuse
these rights, especially in cases where the woman
contributes to the expenses.

Emphasis is placed on the importance of justice
and fairness in dealing with housewives, affirming
their rights in the event of divorce and avoiding
abuse of the right of giwamah.

Husbands are advised, when the wife is working,
to redistribute household responsibilities in a way
that ensures justice. It is not permissible to force
a man to give up his rights to enable a woman to
work for leisure or personal savings, nor is it
permissible to compel a woman to share in the
expenses while also burdening her with the
responsibilities of raising children and managing

household affairs. Couples are encouraged to
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come to an understanding and agree on a
distribution of responsibilities that ensures justice,
dealing with kindness, avoiding abuse of rights,
considering graciousness in married life, and
avoiding strict adherence to justice devoid of

mercy, which may lead to injustice.

10. A woman is not obligated to fulfill her husband's

marital rights if he is unable or unwilling to
provide financially. However, she is encouraged to
do so for a man in financial difficulty, out of
generosity and goodwill, and the husband is

advised to recognize and appreciate her virtue.

11.The default ruling on unjustified divorce is that it

is prohibited, according to the stronger scholarly
view. If this is established and the one who
initiates it is considered sinful, then initiating it is
an abuse of the right that the Lawgiver has

granted to the man.

12. Although a man who practices arbitrary divorce

13.

may be sinful, it does not necessitate special
financial compensation for the divorced woman
beyond what is prescribed by Shari‘ah: the
deferred sadaq (marriage gift), maintenance
during the waiting period (" iddah), and mut‘ah
(consolatory gift/compensation). This is due to
reasons related to the difficulty of proving the
need or reasons that led to the divorce, and
because these Shari'ah-prescribed rights,
especially mut‘ah, cover the harm resulting from
the divorce and achieve justice.

Mut'ah is obligatory for every woman who is non-
consummated but whose marriage was not
stipulated with a sadaq (marriage gift), and for
every divorced woman whose marriage was

consummated. Its purpose in the case of a
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14.

consummated marriage is to compensate the
woman for the hardship of divorce, preserve her
dignity, and protect her from need and disgrace,
especially for those who dedicated themselves to
serving the family and sacrificed part of their
professional life for family stability. It is necessary
for Muslim minority scholars to agree to achieve
these principles through arbitration committees
and imams.

It is necessary to refer to custom to determine the
amount of mut‘ah, based on the principle that
"custom is authoritative." Since the Lawgiver did
not set a fixed limit for it, it is recommended that
the spouses agree on its amount; if they do not,
the judge should decide according to the custom
in practice, considering the economic status of
both parties, the circumstances of the divorce, the
duration of the marriage, and other entitlements,
such as child support and custodian
compensation. It should be avoided to use the
right of mut‘ah as a means to justify equal
division of property between the spouses after
divorce in all cases since Islam obligates the man
to provide for expenses that are not imposed on

the woman.
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1. Adwa’ al-Bayan fi Idan al-Qur'an bil-Qur'an. Muhammad al-Amin ibn Muhammad
ibn al-Mukhtar al-Jakani al-Shanqiti. Edited by Maktab al-Buhith wa-al-Dirasat.
Beirut: Dar al-Fikr li-al-Tiba'ah wa-al-Nashr, 1415 AH / 1995 CE.

2. Ahkam al-Ahwal al-Shakhsiyyah fi al-Shari‘ah al-Islamiyyah. ‘Abd al-Wahhab
Khallaf (d. 1375 AH). 2nd ed. Cairo: Matba'at Dar al-Kutub al-Misriyyah, 1357 AH
/ 1938 CE.

3. Al-Ashbah wa-al-Naza'ir ‘aléa Madhhab Abi Hanifah al-Nu‘man. Zayn al-Din ibn
Ibrahim ibn Muhammad, known as Ibn Nujaym (d. 970 AH). Annotated and
hadith referenced by Shaykh Zakariyya ‘Umayrat. 1st ed. Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1419 AH / 1999 CE.

4. Al-Bahr al-Ra’ig Sharh Kanz al-Daqga’iq wa-Minhat al-Khaliq. Zayn al-Din ibn
Ibrahim ibn Muhammad, known as Ibn Nujaym al-Misri (d. 970 AH). 2nd ed.
Cairo: Dar al-Kitab al-Islami.

5. Al-Bahr al-Ra’iq Sharh Kanz al-Daga’iq. Zayn al-Din Ibn Nujaym al-Hanafl. 2nd
ed. Beirut: Dar al-Ma‘rifah. Commentary on Kanz al-Daga’iq, one of the relied-
upon Hanafi texts by ‘Allamah Aba al-Barakat Hafiz al-Din ‘Abd Allah ibn Ahmad
ibn Mahmud al-Nasafi (d. 710 AH).

6. Al-Durr al-Mukhtar Sharh Tanwir al-Absar wa-Jami‘ al-Bihar. Muhammad ibn ‘Al
ibn Muhammad ibn “Ali ibn ‘Abd al-Rahman al-Hanafi al-Haskafi (d. 1088 AH).
Edited and annotated by ‘Abd al-Mun‘im Khalil Ibrahim. 1st ed. Beirut: Dar al-
Kutub al-‘IImiyyah, 1423 AH / 2002 CE.

7. Al-Fatawa al-Fighiyyah al-Kubra. Ahmad ibn Muhammad ibn ‘Ali ibn Hajar al-
Haytami al-Sa‘di al-Ansari, Shihab al-Din Abu al-‘Abbas (d. 974 AH). Compiled by
his student, Shaykh ‘Abd al-Qadir ibn Ahmad ibn “Ali al-Fakihi al-Makki (d. 982
AH). Cairo: al-Maktabah al-Islamiyyah.
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Al-Fatawa al-Kubra. Taqi al-Din Abl al-‘Abbas Ahmad ibn ‘Abd al-Halim ibn ‘Abd
al-Salam ibn ‘Abd Allah ibn Abi al-Qasim ibn Muhammad Ibn Taymiyyah al-
Harrani al-Hanbali al-Dimashqi (d. 728 AH). 1st edition. Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1408 AH / 1987 AD.

al-Fawakih al-Dawani ‘ala Risalat Ibn Abi Zayd al-Qayrawani. Ahmad ibn Ghanim
(or Ghunaym) ibn Salim ibn Mahna al-Nafraw1 al-Azhart (d. 1126 AH). Beirut: Dar
al-Fikr, 1415 AH / 1995 CE.

Al-Figh al-Islami wa-Adillatuh. Prof. Dr. Wahbah ibn Mustafa al-Zuhayli, Professor
and Head of the Department of Islamic Jurisprudence and its Foundations at the
University of Damascus, College of Shari‘ah. 4th revised and amended edition.
Damascus: Dar al-Fikr.

Al-Furd® wa Tashih al-Furd‘. By Shams al-Din Muhammad ibn Muflih al-Maqdisr (d.
763 AH), along with Tashih al-Furi® by “Ala’ al-Din "Ali ibn Sulayman al-Mardawi
(d. 885 AH). Followed by the marginal notes (hashiyah) of Ibn Qundus: Taqi al-
Din Abi Bakr ibn Ibrahim ibn Yasuf al-Ba‘li (d. 861 AH). Edited by ‘Abd Allah ibn
‘Abd al-Muhsin al-Turki. Beirut: Mu’assasat al-Risalah / Riyadh: Dar al-Mu’ayyad,
1st ed., 1424 AH / 2003 CE.

Al-Furdq (Anwar al-Buriag fi Anwa&* al-Furiq ma‘a al-Hawamish). Ahmad ibn Idris
al-sanhaji al-Qarafi Abd al-'Abbas. Edited by Khalil al-Mansur. 1st ed. Beirut: Dar
al-Kutub al-‘Ilmiyyah, 1418 AH / 1998 CE.

Al-Hidayah fi Sharh Biddyat al-Mubtadi. ‘Ali ibn Ab1 Bakr ibn ‘Abd al-Jalil al-
Farghant al-Marghinani, Abid al-Hasan Burhan al-Din (d. 593 AH). Edited by Talal
Yasuf. Beirut: Dar Ihya' al-Turath al-‘Arabr.

Al-I'lam bi-Fawa'id ‘Umdat al-Ahkam. 1bn al-Mulaqqgin, Siraj al-Din Ablu Hafs
‘Umar ibn ‘Ali ibn Ahmad al-Shafi‘T al-Misr1 (d. 804 AH). Edited by ‘Abd al-'Aziz
ibn Ahmad ibn Muhammad al-Mushaygih. 1st ed. Riyadh: Dar al-‘Asimah li-al-
Nashr wa-al-Tawzi‘, 1417 AH / 1997 CE.

Al-Istidhkar. Abu ‘Umar Yusuf ibn ‘Abd Allah ibn Muhammad ibn ‘Abd al-Barr ibn
‘Asim al-Namri al-Qurtubi (d. 463 AH). Edited by Salim Muhammad ‘Ata and
Muhammad ‘All Mu‘wad. 1st ed. Beirut: Dar al-Kutub al-‘IImiyyah, 1421 AH.
Al-Jawharah al-Nayyirah ‘ala Mukhtasar al-Quddri. Abl Bakr ibn “All ibn
Muhammad al-Haddadi al-"Abbadr al-Zabidi al-Yamani al-Hanafi (d. 800 AH). 1st
ed. Cairo: al-Matba‘'ah al-Khayriyyah, 1322 AH.

Al-Kafi fi Figh al-Imam Ahmad. Abu Muhammad Muwaffaq al-Din ‘Abd Allah ibn

Ahmad ibn Muhammad ibn Qudamah al-Jama‘ili al-Maqdisi al-Hanbali, known as
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29.

Ibn Qudamah al-Maqdisi (d. 620 AH). 1st ed. Beirut: Dar al-Kutub al-‘Ilmiyyah,
1414 AH / 1994 CE.

Al-Kashshaf ‘an Haqa'ig Ghawamid al-Tanzil wa- 'Uyan al-Aqawil fi Wujah al-
Ta'wil. Mahmud ibn ‘“Umar ibn Ahmad al-Zamakhshari (d. 538 AH). 3rd ed. Cairo:
Dar al-Rayyan lil-Turath - Beirut: Dar al-Kitab al-"Arabi, 1407 AH / 1987 CE.
Al-Mahsual fT ‘Ilm al-Usdl. Muhammad ibn ‘Umar ibn al-Husayn al-Razi. Edited by
Taha Jabir Fayad al-"Alwani. Riyadh: Jami‘at al-Imam Muhammad ibn Sa‘ud al-
Islamiyyah, 1400 AH.

Al-Mar’ah bayna al-Figh wa-al-Qandn. Mustafa ibn Husni al-Siba‘1 (d. 1384 AH).
7th ed. Beirut: Dar al-Waraq lil-Nashr wa-al-Tawzi, 1420 AH / 1999 CE.
Al-Mawsdi ‘ah al-Fighiyyah. Ministry of Awgaf and Islamic Affairs in Kuwait.
Kuwait: Ministry of Awgaf in Kuwait.

Al-Minhaj Sharh sahih Muslim ibn al-Hajjaj. Abl Zakariyya Muhyt al-Din Yahya ibn
Sharaf al-Nawawr (d. 676 AH). 2nd ed. Beirut: Dar Ihya al-Turath al-‘Arabi.
Al-Mubdi* fi Sharh al-Mugni‘. Ibrahim ibn Muhammad ibn ‘Abd Allah ibn
Muhammad Ibn Muflih, Abl Ishaq, Burhan al-Din (d. 884 AH). 1st ed. Beirut: Dar
al-Kutub al-‘Ilmiyyah, 1418 AH / 1997 CE.

Al-Mudawwanah. Malik ibn Anas ibn Malik ibn ‘Amir al-Asbahi al-Madani (d. 179
AH). 1st ed. Beirut: Dar al-Kutub al-‘Ilmiyyah, 1415 AH / 1994 CE.

Al-Mughni. By Muwaffaq al-Din Abd Muhammad ‘Abd Allah ibn Ahmad ibn
Muhammad ibn Qudamah al-Maqdisi al-Jama‘ilr al-Dimashqi al-salih1 al-Hanbali
(541 - 620 AH). Edited by Dr. ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki and Dr. ‘Abd
al-Fattdh Muhammad al-HulG. 3rd ed. Riyadh, Saudi Arabia: Dar ‘Alam al-Kutub
li-I-Tiba‘ah wa-I-Nashr wa-I-Tawzi‘, 1417 AH / 1997 CE.

Al-Muhalld bi-I-Athar. AbG Muhammad ‘Ali ibn Ahmad ibn Sa‘id ibn Hazm al-
Andalusi [al-zahir1, d. 456 AH]. Edited by Dr. ‘Abd al-Ghaffar Sulayman al-
Bindari, with an introduction written in 1405 AH / 1984 CE. Beirut: Dar al-Fikr.
Al-Muhit al-Burhani fi al-Figh al-Nu‘mani: Figh al-Imam Abi Hanifah radiya Allahu
‘anhu. Burhan al-Din AbU al-Ma‘ali Mahmad ibn Ahmad ibn ‘Abd al-‘Aziz ibn
‘Umar ibn Mazah al-Bukhari al-Hanafi (d. 616 AH). Edited by ‘Abd al-Karim Sami
al-Jundi. 1st ed. Beirut: Dar al-Kutub al-'Ilmiyyah, 1424 AH / 2004 CE.
Al-Muwaéafaqat fi Usdl al-Figh. Abl Ishaq Ibrahim ibn Miusa al-Shatib1 al-Lakhmt al-
Gharnati al-Maliki. Edited by ‘Abd Allah Daraz. Beirut: Dar al-Ma'rifah.
Al-Muwaffaqat fi Usal al-Shari‘ah. Abi Ishaq Ibrahim ibn Misa ibn Muhammad al-
Lakhmi al-Shatibi (d. 790 AH). Edited by Abl ‘Ubaydah Mashhir ibn Hasan Al
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Salman. With an introduction by Bakr ibn ‘Abd Allah Abiu Zayd. 1st ed. Cairo: Dar
Ibn ‘Affan, 1417 AH / 1997 CE.

Al-Nihayah fi Sharh al-Hidayah (Sharh Badayat al-Mubtadi). Husayn ibn ‘Al al-
Sughnagqn al-Hanafi (d. 714 AH). Master's theses, Center for Islamic Studies,
College of Shari‘ah and Islamic Studies, Umm al-Qura University, 1435-1438 AH.
Al-Tahbir Sharh al-Tahrir fi Usal al-Figh. “All ibn Sulayman al-Mardawr al-Hanbalr,
‘Ala’ al-Din Abu al-Hasan. Edited by ‘Abd al-Rahman al-Jabrin, ‘Awad al-Qarni,
and Ahmad al-Sarrah. Riyadh: Maktabat al-Rushd, 1421 AH.

Al-Taj wa-al-Iklil li-Mukhtasar Khalil. Muhammad ibn Yusuf ibn Abt al-Qasim ibn
Yasuf al-‘Abdart al-Gharnati, Abd ‘Abd Allah al-Mawwagq al-Maliki (d. 897 AH). 1st
ed. Beirut: Dar al-Kutub al-‘IImiyyah, 1416 AH / 1994 CE.

Durar al-Hukkam Sharh Majallat al-Ahkam. ‘Ali Haydar. Edited and translated by
al-Muhami Fahmi al-Husayni. Beirut: Dar al-Kutub al-‘IImiyyah.

Fatawa al-Subki. ‘Al ibn "‘Abd al-Kafi al-Subki Abd al-Hasan Taqi al-Din. Beirut:
Dar al-Ma‘rifah.

Gharib al-Hadith. Abu Sulayman Hamad ibn Muhammad ibn Ibrahim ibn al-
Khattab al-Busti, known as al-Khattabi (d. 388 AH). Edited by ‘Abd al-Karim
Ibrahim al-Gharabawi. Damascus: Dar al-Fikr, 1402 AH / 1982 CE.

Hashiyat al- ‘Attar ‘ala Sharh Jalal al-Din al-Mahalli. Edited by Muhammad ibn
Muhammad al-‘Attar. 1st ed. Cairo: Maktabat al-Khanj.

Hashiyat al-Dusiqi ‘ala al-Sharh al-Kabir. Muhammad ibn Ahmad ibn ‘Arafah al-
Dusuqi. Commentary by Muhammad ‘Alish. Beirut: Dar al-Fikr. Commentary on
al-Sharh al-Kabir by al-Dardir (d. 1201 AH).

Hashiyat Radd al-Muntar ‘ala al-Durr al-Mukhtar: Sharh Tanwir al-Absar.
Muhammad Amin Ibn ‘Abidin (d. 1252 AH). 2nd ed. Cairo: Sharikat Maktabat wa-
Matba‘at Mustafa al-Babi al-Halabi wa-Awladuh, 1386 AH / 1966 CE.

Hilyat al-Awliya’ wa-Tabagat al-Asfiya’. Abd Nu‘aym Ahmad ibn ‘Abd Allah al-
Asbahanit (d. 430 AH). Cairo: Matba‘at al-Sa‘adah, 1394 AH / 1974 CE.

Ighathat al-Lahfan min Masayid al-Shaytan. Muhammad ibn Ab1 Bakr ibn Ayylb
al-ZarT al-Dimashqt (Ibn al-Qayyim). Beirut: Dar al-Ma'rifah, 1975.

Ihya’ ‘Ulim al-Din. AblG Hamid Muhammad ibn Muhammad al-Ghazali al-Tasr (d.
505 AH). Beirut: Dar al-Ma‘rifah.

I'lam al-Muwagqqi‘in ‘an Rabb al-‘Alamin. Abl ‘Abd Allah Muhammad ibn AbT Bakr
ibn Ayylb Ibn Qayyim al-Jawziyyah (691-751 AH). 2nd ed. Riyadh: Dar ‘Ata’at
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al-'Ilm - Beirut: Dar Ibn Hazm, 1440 AH / 2019 CE (1st edition by Dar Ibn Hazm).
I'lam al-Muwaqgqi‘in ‘an Rabb al- Alamin. Muhammad ibn Abi Bakr al-Zar'T (Ibn al-
Qayyim). Edited by Taha ‘Abd al-Ra’uf Sa‘'d. Beirut: Dar al-Nashr wa-Dar al-Jil,
1973 CE.

Ithar al-Insaf fi Athar al-Khilaf. Sibt Ibn al-Jawzi (d. 654 AH). Edited by Nasir al-
‘Al al-Nasir al-Khalifi (King Fahd University of Petroleum and Minerals,
Department of Islamic and Arabic Studies). 1st ed. Cairo: Dar al-Salam, 1408 AH
/ 1987 CE.

Kashshaf al-Qina‘ ‘an al-Igna‘. Mansur ibn Yudnus al-Buhti al-Hanbali (d. 1051
AH). Verified, sourced, and documented by a specialized committee at the
Ministry of Justice. 1st ed. Riyadh: Ministry of Justice in the Kingdom of Saudi
Arabia, 1421-1429 AH / 2000-2008 CE.

Mahasin al-Ta wil. Muhammad Jamal al-Din ibn Muhammad Sa‘id ibn Qasim al-
Hallag al-Qasimi (d. 1332 AH). Edited by Muhammad Basil ‘Uyln al-Sud. 1st ed.
Beirut: Dar al-Kutub al-‘IImiyyah, 1418 AH.
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